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We want your fiction! 


Historical Fiction 
International Espionage 
Humor 


Seventh Annual 


Fiction Writing Competition 


The Publications Committee of the Journal is pleased to 
announce that it will sponsor the Sixth Annual Fiction Writing 
Competition in accordance with the rules set forth below. The 
purposes of the competition are to enhance interest in the Journal, 
to encourage writing excellence by members of the bar, and to pro- 
vide an innovative vehicle for the illustration of the life and work 
of lawyers. If you have any questions about the contest, please con- 
tact Jennifer Duncan, Director of Communications, North 
Carolina State Bar, 6568 Towles Rd., Wilmington, NC, 28409; 
ncbar@bellsouth.net; 910.397-0353. 


Rules for Annual Fiction 
Writing Competition 


The following rules will govern the writing competition spon- 
sored by the Publications Committee of the Journal. 


1. The competition is open to any member in good standing of 
the North Carolina State Bar, except current members of the 
Publications Committee. Authors may collaborate, but only one 
submission from each member will be considered. 


2. Subject to the following criteria, the story may be on any fic- 
tional topic and may be in any form (humorous, anecdotal, mystery, 
science fiction, etc.—the subject matter need not be law related). 
Among the criteria the committee will consider in judging the arti- 
cles submitted are: quality of writing; creativity; extent to which the 
article comports with the established reputation of the Journal and 
adherence to specified limitations on length and other competition 
requirements. The committee will not consider any article that, in the 
sole judgment of the committee, contains matter that is libelous or 
violates accepted community standards of good taste and decency. 


Romance 


Science Fiction 


3. All articles submitted to the competition become property of 
the North Carolina State Bar and, by submitting the article, the 
author warrants that all persons and events contained in the arti- 
cle are fictitious, that any similarity to actual persons or events is 
purely coincidental, and that the article has not been previously 


published. 


4. Articles should not be more than 5,000 words in length and 
should be submitted in an electronic format as either a text docu- 
ment or a Microsoft Word document. 


5. Articles will be judged without knowledge of the identity of 
the author's name. Each submission should include the author's 
State Bar ID number, placed only on a separate cover sheet along 
with the name of the story. 


6. All submissions must be received in proper form prior to the 
close of business on May 28, 2010. Submissions received after that 
date and time will not be considered. Please direct all submissions 
to: Fiction Writing Competition, Jennifer Duncan, 6568 Towles 
Rd., Wilmington, NC, 28409; ncbar@bellsouth.net. 


7. Depending on the number of submissions, the Publications 
Committee may elect to solicit outside assistance in reviewing the 
articles. The final decision, however, will be made by majority vote 
of the committee. Contestants will be advised of the results of the 
competition. Honorable mentions may be announced. 


8. The winning article, if any, will be published. The commit- 
tee reserves the right to edit articles and to select no winner and to 
publish no article from among those submitted if the submissions 
are deemed by the committee not to be of notable quality. 


Deadline is May 28, 2010 
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DEPRESSION, STRESS, CAREER ISSUES, AND ADDICTIONS. 
BELIEVE IT OR NOT, THIS IS AN UPLIFTING STORY. 


Actually, there are many stories. Every one 
of them about someone in the legal field. 

Lawyers are as vulnerable to personal and 
professional problems as anyone else. 

Competition, constant stress, long hours, 
and high expectations can wear down even the 
most competent and energetic lawyer. This can 
lead to depression, stress, career problems, 
relationship issues, financial problems, or alco- 
hol and substance abuse. 

So where's the uplifting part? That's where 
we come in. 

The Lawyer Assistance Program was created 
by lawyers for lawyers. While we started as a 
way for attorneys to deal with alcohol related 
problems, we now address any personal issue 
confronted by those in the legal profession. 

Our message to anyone who may have a per- 
sonal issue, whether a lawyer, a judge, or a law 


student, is don't wait. Every call we take is 


confidential and is received by a professional 
staff person. You can be confident that you're 
talking to the right person and that no one will 
know about it. 

We understand what it's like to face person- 
al problems within the profession, because we 
only help lawyers. 

Our service is not only confidential, it's 
free, paid for with your yearly bar fees. 

If you have a personal issue, or know some- 
one who does, we can be the crucial first step 
in turning things around, a role we've played 
for many of your peers. 

We have countless success stories we could 
tell, and yes, they are uplifting. But we do our 
work quietly, confidentially, and professionally 
so the stories will stay with us. 

We're here for you. Visit www.nclap.org, 
call 1-800-720-7257 or email@nclap.org. 


We can help if you get in touch with us. 
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Lawyer Assistance Program 
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Finishing School 


By BARBARA B. WEYHER 


s that the best you can do?" Those were the words I heard from 


my senior partner, Charlie Young, when I handed him my first 


research memorandum after starting with Young Moore 


Henderson & Alvis in 1979. Charlie was not 


being critical of my memo—in fact, he had not even read it. He was convey- 


ing to me, as he did to all the young associates, that I should not hand him the 


memo unless and until it was the best work I could do. He expected excellence. 


As had been the case with many before 
me, there was silence in the room as his ques- 
tion to me sunk in. I looked down at the 
memo, pondered a minute, and then told 
Charlie I would work to make it better. 

Even after 30+ years of practice, I often 
think about the many valuable lessons | 
learned from Charlie Young and the other 
outstanding lawyers for whom | was fortu- 
nate to work. I cannot imagine navigating 
my way through the complexities and 
nuances of a law practice without the benefit 
of their early guidance. 

The American poet Ruth Whitman 
described this same process of development in 
the life of a young artist: 

In every art beginners must start with mod- 

els of those who have practiced the same art 

before them. And it is not only a matter of 
looking at the drawings, paintings, musical 
compositions, and poems that have been 
and are being created; it is a matter of being 
drawn into the individual work of art, of 
realizing that it has been made by a real 


6 


human being, and trying 

to discover the secret of its creation. 

Young lawyers can likewise read cases, 
statutes, and ethics rules. But reading the law 
should not be a substitute for experiencing 
firsthand the dynamics of law practice 
through the work and guidance of a mentor. 

It was not until the early 1900s that law 
schools became the norm for legal education. 
Until then, most lawyers were trained through 
apprenticeship and "reading" the law. Young 
lawyers learned from observing and then test- 
ing the waters under a guiding hand. The 
growth of law schools was, of course, a posi- 
tive development in that it brought more con- 
sistency and breadth to legal education. In my 
view, though, law school does not replace the 
need for apprenticeship. 

This past year a record number of people 
took the LSAT. Law school applications were 
up significantly. In North Carolina, the Board 
of Law Examiners administered the July bar 
exam to 1,120 applicants, an all-time high. 

Like a perfect storm, this increase in the 


number of people applying to, and graduating 
from, law school is occurring even as many 
firms are laying off lawyers, deferring the start 
dates of recent hires, implementing hiring 
freezes, and cancelling interviews on campus. 
At the same time law school tuition continues 
to rise, with the average debt for law students 
at approximately $88,000 (private law 
schools) and $58,000 (public 
law schools). 

Solo practice has become 
the only option for some 
graduates. Saddled with debt, 
they must hang out a shingle 
without any training in law 
office management. Much 
worse, they do not have the 
benefit of a Charlie Young to 
help them develop from raw 
and green to well-seasoned. 
In the short term and the 
long term, this is a costly loss 
for both these young lawyers 
and the profession as a whole. 

To address this vacuum, the State Bar 
Council recently voted to amend the CLE 
rules to establish a 12-hour mandatory pro- 
gram for newly licensed attorneys which must 
be taken in their first full year of practice. This 
New Admittee Professionalism Program, pre- 
sented in two six-hour blocks, will include 
instruction in professionalism, ethics, and law 
office management, including trust accounting. 
It must be attended in person, rather than 
online or by replay. The change does not require 
more CLE hours for first year lawyers—it sim- 
ply requires that their 12 mandatory CLE 
hours in their first year of practice be taken 
through the State Bar New Admittee 
Professionalism Program. The NCBA is work- 
ing to be in a position to offer this course by 
January 1, 2011, when the new rules go into 
effect. The Bar Association will provide this 
CLE at a reduced rate, which will no doubt be 
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Bar 44, Where Are You? 


lone I. 


LUENG Se Oneal 


THOMAS 


y predecessor in this office, Bobby 


James, was extremely proud to 


have gotten his start in the prac- 


tice of law in High Point. 


Although he practiced there for only a couple of years, he gleaned from the experience a life- 


time of stories and observations about the characters and the character of 


that very distinguished Bar. He was profoundly affected by the place. 


Indeed, when I first met him, more than 20 years after he had joined the 


State Bar staff and moved to Raleigh, his worldview was still in many ways 


High Pointcentric. Very few things within the purview of the State Bar 


could be adequately understood without reference to his professional sojourn in the southwest 


corner of Guilford County. 


Ever the philosopher and political scien- 
tist, Bobby frequently regaled the junior 
members of our legal staff with strange 
metaphors and surprising geopolitical analo- 
gies that harkened to the Second City. The 
allusion that I liked best was offered over a 
light lunch at Belk's cafeteria one day during 
the first Gulf War. Someone mentioned 
Saddam's mistreatment of his various con- 
stituencies, and Bobby interjected quite 


authoritatively that "the lawyers of High 
Point are the Kurds of the State Bar." 

This pronouncement, being indisputable 
if not entirely self-evident, hung in the air for 
quite a while before Mr. James was moved to 
elaborate. "The Kurds," he said (and I'm 
paraphrasing here), "are a clannish, proud, 
and fiercely independent people, fated to live 
in several modern countries they can never 


hope to control. The lawyers of High Point 


have those same personal characteristics and 
a similar lack of political power. They live in 
the 18th Judicial District, which is dominat- 
ed by the much-larger Greensboro Bar, and 
are represented on the Bar Council as a mat- 
ter of professional courtesy, not as of right. 
They are always in danger of being dispos- 
sessed." Given my vivid recollection of the 
statement, I must have been pretty 
impressed at the time. But in the intervening 
years I seldom had occasion to reflect upon 
it. I was aware, of course, of the longstanding 
agreement among the lawyers in Guilford 
County that allotted one of the district's 
three seats on the council to 
High Point, and I had the priv- 
ilege of working closely with 
all of the fiercely independent 
and outspoken people who 
were elected to fill the "High 
Point seat" on the council, but 
I didn't think about the Kurds 
again until quite recently. 

The event that brought 
Bobby's oracular statement to 
mind was a mathematical 
exercise. Every six years we are 
required by statute to reallo- 
cate the 16 at-large seats on 
the council in accordance with 
a formula designed to sprinkle them pro- 
portionately among those judicial districts 
having the largest populations of lawyers. 
Some of you will no doubt recall that I have 
written on this subject before in some detail. 
My essay "Proportionality,” which appeared 
in the Summer 2007 issue of the Journal, is 
widely regarded as definitive. Reprints are 
available. Be that as it may, and six years 
having elapsed since we last did the math, 
the formula was applied to the State Bar's 
current membership data shortly before the 
council convened in January. The computa- 
tion evidenced a demographic trend that has 
been apparent for quite some time. The bars 
in the 10th and 26th districts (Wake and 
Mecklenburg Counties, respectively) are 
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growing much faster than those of any of 
the other districts, and they are consequent- 
ly entitled to an ever greater share of the at- 
large representatives. Since the number of 
at-large seats is finite, it follows that when- 
ever one of the fast-growing districts gains a 
seat, some other district with multiple coun- 
cilors must lose one. The list of prospective 
"donor districts" is rather small. The 12th 
(Durham County) has two councilors. The 
18th (Guilford) has three. And the 21st 
(Forsyth County) has two. This year the 
arithmetic—long division to be precise— 
indicated that the 10th district is entitled to 
an additional seat. According to the formu- 
la, the district from which it must be taken 
is the 18th. 

OK, that's clear, you can't argue with the 
numbers, but which of the 18th district's 
three seats must be relinquished? The statute 
is silent on that point, but does provide that 
a councilor whose seat is lost due to realloca- 
tion is entitled to finish out the rest of his or 
her term. As it happens, the term of the 
councilor from High Point will be the first of 
the three to expire, at the end of 2011, leav- 
ing in place the two newly-elected councilors 
from Greensboro. Since allowing the High 
Point seat to be filled anew when the incum- 
bent's term is over would have the effect of 
allowing "over-representation" to persist 
longer than is legally prescribed, it seems 
clear that the seat must be lost when the cur- 
rent term expires. 

It's bad luck, really. If we had reappor- 
tioned the council last January, rather than 
this January, the High Point seat would not 
have been in play at all. Both Greensboro 
seats were then up for election, and it would 
have been necessary to select one of them for 
abolition. It would have been relatively 
painless, too, since one of those seats was 
then held by a person who was not eligible 
to succeed himself, having already served the 
maximum three consecutive terms, and the 
other was held by someone who was not 
seeking reelection. Yes, Greensboro would 
have lost a seat to Raleigh, and that would 
have been hard to take, but it would not 
have entirely lost its presence on the coun- 
cil—like High Point. 

Well, is there anything to be done? Two 
possibilities suggest themselves. One, obvi- 
ously, is a new treaty between the twin cities. 
Not wishing to meddle, I can't risk making 
any specific suggestion, but would note that 
there is a rather neat coincidence between 
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the number of interested parties (two) and 
the number of allotted seats on the council 
(two). The other solution would be some- 
what more dramatic—and problematic. 
The legislature could simply create a new 
judicial district just for High Point, expand- 
ing the total number of districts from 43 to 
44, Since every district is entitled to at least 
one councilor, that would restore the lost 
representative. And since existing law 
requires there to be 16 at-large seats, High 
Point's gain would be no one else's loss. It 
would be wrong to conclude, however, that 
such legislative action would have no 
adverse or unintended consequences. For 
one thing, the council is already a rather 
large deliberative body, with 59 elected 
councilors, three public members, and four 
officers. Sixty-six people make a pretty big 
board, and we may be close to a tipping 
point insofar as efficiency, collegiality, and 
accommodation are concerned. You know 
the old saying, "66 is company, 67's a 
crowd." And, at some point, it will, presum- 
ably, be too expensive to add another person 
to the council. 

Legislation to create a new judicial dis- 
trict for High Point would have to be care- 
fully written. As things stand now, judicial 
districts for State Bar purposes are synony- 
mous and coterminous with prosecutorial 
districts. Several times over the past few 
years, the General Assembly has, for various 
reasons having nothing whatsoever to do 
with the State Bar, decided to create new 
prosecutorial districts—generally by splitting 
old prosecutorial districts. As an unintended 
consequence of each such decision, a new 
judicial district was created and the council 
was necessarily expanded to accommodate 
the additional councilor to which the new 
district was entitled. It would certainly be 
surprising and, perhaps, unfortunate, if by 
creating a new judicial district to accommo- 
date High Point, there was inadvertently cre- 
ated a new district attorney's office. 

Oh well, there's probably a lesson to be 
learned from all this quasi-legislative legerde- 
main, but I'm not sure exactly what it is. The 
whole situation does put me in mind, how- 
ever, of my own relatively brief experience in 
private practice before joining the State Bar 
staff in 1981. I started out in 1978 with a 
small firm in my hometown of Burlington, 
which was then, as now, the largest and most 
sophisticated city in Alamance County. 
Although there were quite a few lawyers liv- 


ing near the courthouse in Graham, most 
were located in Burlington. At the time, the 
single councilor from that district (15A) was 
from Burlington, as had been his predeces- 
sor. Burlington bestrode the legal landscape 
like a colossus. It didn't occur to me then 
but, when I look back on the situation, I'm 
pretty sure that the lawyers of Graham, who 
were (and are) a very outstanding group of 
people, were (and maybe still are) the Kurds 
of the Alamance County Bar. = 


L. Thomas Lunsford II is the executive 
director of the North Carolina State Bar. 
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a big help to new admittees. We hope that 
other CLE providers in North Carolina will 
also consider offering this course. 

On a parallel track, the Law Practice 
Management Section of the NCBA recently 
hosted, to a packed crowd, a free "boot camp" 
for lawyers entering solo practice. Among the 
topics covered were law office management, 
marketing, business development, technology, 
and fee structure. The LPM Section is plan- 
ning future "boot camps.” In addition, NCBA 
members who are starting a new law practice 
can schedule a consultation with Erik 
Mazzone, Center for Practice Management 
director, to discuss issues such as business plans, 
equipment purchases, and office location. 

Are CLE courses, boot camps, and con- 
sultations adequate to fulfill all the mentoring 
needs of new lawyers? No, but these programs 
are strong and positive steps to filling the void 
and will supplement local programs devel- 
oped by many district bars throughout the 
state to assist newly admitted lawyers. 

Each of us can also reach out on an indi- 
vidual basis: offering to be a resource for new 
lawyers, checking on them periodically to see 
how their practices are going, encouraging 
them to get involved in bar activities, and, 
above all, setting an example. Many members 
of our bar, throughout their careers, have 
made it a practice to support new lawyers in 
these and other ways. There are others of us, 
including me, who can do better. = 


Barbara B. (Bonnie) Weyher is one of the 
founding partners of Yates, McLamb er Weyher, 
LLB. in Raleigh. 


Diversity Revisited and the 
Wisdom of Crowds 
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The following remarks were made in October 2009 at the North Carolina State Bar's Annual Meeting. 


hank you for inviting me to participate 


in your annual meeting, and to witness 


the swearing in of your impressive new 


slate of officers. | am delighted to be a 


part of the installation of Bonnie Weyher as your second woman 


president. I know firsthand the level of commitment that bar lead- 


ership demands, and I am confident that she will handle it with the 


talent, grace, and humor that she brings to every endeavor. 


Bonnie asked me to talk about the 
importance of diversity in bar leadership. 
Unfortunately, we judges are notoriously bad 
at taking directions. It is not that | am going 
to be completely disobedient: I applaud and 
support her interest in making the State Bar 
as broadly representative of the strengths of 
our profession as possible. But I would like 
to approach the subject a little differently. 

I am declining to strictly follow President 
Weyher's orders for several reasons. First of 
all, disobedience comes naturally to me, and 
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it is a proclivity that 
has only been exacer- 
bated by having life 
tenure. Second, as 
one of probably no 
more than three black female Republican 
Catholics south of the Mason Dixon line, I 
feel that I do considerable justice to the sub- 
ject of diversity simply by showing up. And 
third, I feel it worthwhile to take a step back 
and a fresh look. 


Diversity is something that we talk about 


so much that I wonder whether we tend to 


lose sight of why it matters. Being "diverse" is 
rather like being "green:" we all know it's 
good. But there is far less consensus about the 
difference it makes. I fear that if we view 
diversity as a social justice goal—one that only 
benefits minorities and that we can abandon 
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once we get the numbers right—we are miss- 
ing the larger point and the stronger argu- 
ment. Diversity, in my view, is not just some- 
thing we do; it is integral to the best of what 
we are. And so I take as the text of my brief 
remarks this evening the topic, "Diversity 
Revisited and The Wisdom of Crowds." 

You may recognize the title of a book, The 
Wisdom of Crowds, by James Surowiecki. It 
was the subject of an episode of one of my 
favorite television programs, "House." It is the 
current selection of my book club. And its 
thesis is that the collective judgment of diverse 
groups is likely to be consistently superior to 
that of almost all its individual members. 

Mr. Surowiecki gives a graphic illustration 
of this phenomenon: 

At 11:38 AM on January 28, 1986, the 
space shuttle Challenger lifted off from its 
launch pad at Cape Canaveral. Seventy- 
four seconds later, [when] it was ten miles 
high and rising . . . it blew up. Eight min- 
utes after the explosion, the first story hit 
the Dow Jones News Wire. 

The stock market did not pause to mourn. 

Within minutes, investors started dumping 

the stocks of the four major contractors 

who had participated in the Challenger 
launch—Rockwell International, which 
built the shuttle and its main engines; 

Lockheed, which managed ground sup- 

port; Martin Marietta, which manufac- 

tured the external fuel tank; and Morton 

Thiokol, which built the solid-fuel 

booster rocket. 

But Thiokol's fell the farthest and the 
fastest-—so much so that a trading halt was 
called almost immediately. By the end of the 
day, Thiokol's decline had reached 12%, 
whereas the others had started to recoup so 
their total loss averaged only 3%. Almost 
immediately, then, the market had labeled 
Thiokol the responsible party. Why? 

None of the contemporary press pointed a 
finger, and subsequent investigation revealed 
no insider trading patterns that would have 
provided a clue. It was not until July of that 
year that the Presidential Commission on the 
Challenger concluded that the O-ring seals on 
Thiokol's booster rocket became brittle in 
cold weather, creating gaps that allowed the 
gases to leak out. It therefore took the com- 
mission six months to realize that Thiokol was 
the responsible party—something the market 
"knew" within 30 minutes. 

According to Mr. Surowiecki, the market 
was "smart" that day because it satisfied the 
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four criteria that characterize "Wise" crowds: 

1. diversity (a broad spectrum of individ- 
ual views are represented); 

2. independence (those views are not 
affected by the opinions of others); 

3. decentralization (individuals can draw 
on local knowledge); and 

4. aggregation (some method exists for 
turning private judgments into collective 
action). 

The author informs me—and if you know 
me you know that I must take anything 
involving mathematics on faith—that the 
accuracy of group judgment rests on a math- 
ematical truism. If you ask a large enough 
group of diverse, independent people to make 
an educated guess and then average the 
results, the errors each person makes in guess- 
ing will cancel each other out. In other words, 
each guess has two components—informa- 
tion and error. Once you cancel out the error 
component, only the information remains. 

Diversity is important because the best col- 
lective decisions are more likely to be a prod- 
uct of the collision of widely disparate view- 
points than the consequence of consensus or 
compromise. The most intelligent group does 
not ask its members to modify their positions 
to come to a point everyone can live with—it 
does not drift, in other words, down to the 
lowest common denominator. Instead, as Mr. 
Surowiecki explains: 

[I]t figures out how to use mechanisms— 
like stock markets or [bar associations]— 
to aggregate and produce collective judg- 
ments that reflect not what any one person 
in the group thinks, but rather, in some 
sense, what they all think. Paradoxically, 
the best way for a group to be smart is for 
each person in it to be as diverse and act as 
independently as possible. 

Rather like appellate court panels. 
Otherwise, why would it take three of us to 
decide an appeal? 

From this perspective, then, diversity is less 
a social justice goal that benefits the selected 
few than it is a mechanism for creating a 
group dynamic that achieves better results. 
And that group may, or may not, derive its 
distinctiveness and healthy dissonance just 
from racial or gender differences. Diversity of 
background and viewpoint are also critical 
value adders. 

In the small universe that is my chambers, 
I experience the value of divergent perspec- 


tives firsthand. When the new crop of law 
clerks arrives each fall, the first thing | tell 


them is that I have zero tolerance for blind 
deference to my point of view. It may be flat- 
tering but is scarcely productive to be sur- 
rounded by four people who agree with me. 
What I need and expect is to have intelligent 
minds who challenge my assumptions and 
force me to reckon with my blind spots. | 
want people whose perspectives expand, not 
murror, my own. 

And that, for better or worse, (but I sus- 
pect for better) is exactly what I have. Two of 
my clerks are naturalized citizens. One is a 
young woman from Argentina with a talent 
for art and an interest in political science. | 
have my first married couple, seated as far 
apart as the office will allow, from Harvard. 
The wife is a young woman from Mexico who 
dabbled in investment banking. The husband 
hails from Greenville, South Carolina, has a 
background in philosophy, and was greeted 
with intellectual skepticism in the Ivy League 
because of his southern roots. And the fourth 
is a young Jewish man from New York with a 
previous career as a novelist, who has never 
been south before and whom we (alright, I) 
tease about being in North Carolina on a visa. 

When we get together to discuss issues, 
our conversations are the audio equivalent of 
a pinball machine. Even our tangents have 
tangents. During a recent interview with a 
young woman who was applying for a clerk- 
ship, we got into a spirited debate about an 
issue in her writing sample. Perhaps afraid to 
offend, the young woman said almost noth- 
ing, escaped with relief, and, I suspect, will be 
happier somewhere else. But the end result of 
our collective analyses is, invariably, a product 
that has been rigorously vetted by opposing 
views. It is rare for a colleague, for example, to 
question something we have not at least 
talked about. 

This bears out Mr. Surowieki's thesis— 
that diverse groups can make stronger deci- 
sions than homogenous ones. Homogenous 
groups tend to become very cohesive very 
quickly. The more cohesive they become, the 
more insulated they are from outside views. 
As a result, as cohesiveness increases, so does 
the group's tendency to believe that, because 
they all agree, they must be right. You are 
familiar with the term "groupthink"—the 
phenomenon in which discussions among 
like-minded people lead them to rationalize 
away any possible counterarguments and 
reinforce the beliefs they already hold. Ina 
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Judicial Selection— The Elon 


Debate 
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n Thursday, October 29, 2009, Elon 


University School of Law, in conjunction 


with the Greensboro News & Record, hosted 


a public debate to explore whether North 


Carolina should maintain its current system of judicial elections or move to an 


appointive system like that used in the federal system. Jim Exum, former chief 


justice of the North Carolina Supreme Court, advanced the position that 


North Carolina should move to a system of appointing judges, arguing that 


elections wrongly influence judges to consider the political implications of 


their decisions. Elon law professor and constitutional law scholar Scott Gaylord defended judicial elections, noting that they promote 


accountability and independence and urging caution in departing from this longstanding process. 


The Debate 


Exum, Distinguished Jurist in Residence 
at Elon Law, acknowledged there is no per- 
fect way to select judges, but stated that an 
appointive system would reduce political 
influence on judges after they are in office by 
removing the influence of campaign contri- 
butions and popular opinion. 
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"Politics in judicial selection is like matter 
in the universe," Exum said. "You cannot 
destroy it. It will always be there. The ques- 
tion for us is where do we want to put the 
politics? In my view, the politics is best put at 
the outset when the judge is selected or 
appointed, in the appointment process . . . 


that's tolerable." Exum continued, "But 


what seems to me to be intolerable is when 
the judge is in office, working on cases, [and] 
at that point . . .to subject that judge to pop- 
ular political recall." 

Gaylord countered that elections present 
a check on the power of judges and a 
response to the dangers of lifetime appoint- 
ments. He noted that the adoption of our 


SPRING 2010 


elective system in 1868 was motivated at 
least in part by a desire to provide a check, 
or external control, to the power of the 
state's judiciary. 

"The election process is a means by which 
you can try to get the judiciary to have a con- 
trol, to have a check on the process, and be 
answerable to the people as opposed to what 
Lincoln and Jefferson talk about as the 'des- 
potism of an oligarchy,'" Gaylord said. 
"With lifetime appointments, there's not a 
lot you could do to put a check on judges 
within an appointment system, and there's 
not a lot that the executive or legislative 
branches could do at that point." 

In explaining the necessity of accounta- 
bility for judges, which popular elections 
provide, Gaylord quoted James Madison in 
Federalist 51, "If men were angels, no gov- 
ernment would be necessary. If angels were 
to govern men, neither external nor internal 
controls on government would be necessary. 
In framing a government which is to be 
administered by men over men, the great dif- 
ficulty lies in this: you must first enable the 
government to control the governed; and in 
the next place oblige it to control itself. A 
dependence on the people is, no doubt, the 
primary control on the government; but 
experience has taught mankind the necessity 
of auxiliary precautions." 

Exum responded that the threat of not 
being reelected is not necessary to ensure 
accountability. Rather, the Code of Judicial 
Conduct and potential sanctions by the 
Judicial Standards Commission are adequate 
to prevent individual judges from bringing 
the judicial system into disrepute. 

In supporting an appointive system, 
Exum further contended that judges should 
consider only the law in deciding cases, not 
how their decisions might impact future 
elections to retain office. He noted that our 
courts are charged with protecting the rule of 
law and with ensuring that "the strong do 
not do what they can merely by virtue of 
their strength and the weak do not suffer 
merely by virtue of their weakness." 

"Once in office, judges should be insulat- 
ed from the political winds that blow across 
our land from time to time,” Exum said. 
"Courts are non-majoritarian. Yet, [our sys- 
tem] takes a position and a person that is 
doing work that should have nothing to do 
with what the majority necessarily wants and 
we subject that person or office to the will of 
the majority [through popular elections]." 
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Exum highlighted the recent state 
Supreme Court decision in State v. Bowden, 
affirming that life sentences were statutorily- 
defined as 80 years for those individuals con- 
victed during a five year period in the 1970s. 
Exum said the justices decided the case cor- 
rectly according to the law, but that the deci- 
sion could have an impact in elections. 

"The, decision was legally correct, but 
politically it is absolute dynamite," Exum 
said. "If the members of the court were up 
for election in November, do you think any 
of them would survive? Probably not. If you 
want judges to decide cases according to the 
law, then. it seems to me to follow that we 
don't want judges to be subject to being 
recalled by a popular vote of the people on 
the basis of the decision that they made." 

Gaylord countered that an appointive 
system would be just as dangerous to the 
court's independence and in fact could 
threaten the co-equal powers among the 
three branches of government. Such a system 
could create undue influence by the execu- 
tive and legislative branches on the judiciary. 

"One of the reasons that we moved to 
judicial elections in 1868 was that concern of 
political patronage and the judiciary becom- 
ing too beholden to the legislative or the 
executive branch," Gaylord said. "In order 
for me to get the position as a judge, I have 
to get cozy with whoever is making the 
appointments and, if I do that, my objectiv- 
ity serving as a check on the legislative 
branch may be compromised." 


The Aftermath 


Just a few weeks after the debate, an Elon 
University poll asked North Carolinians 
their opinion of our state's judicial selection 
process. The contrasting positions of the 
Elon debaters each found some measure of 
support in the poll's results. 

The results make clear that residents do 
not believe that political considerations 
should have any bearing on a judge's court 
decisions. When asked whether they agreed 
with the following statement—"judges 
should be concerned about the law, not 
about getting elected"—65.8% of those 
polled strongly agreed, and 30.1% agreed 
with the statement. An appointive system 
by an independent commission, rather than 
by the governor or the General Assembly, 
also found support in the poll, with nearly 
half of respondents (49%) agreeing with 


that means of selection. 


Still, residents appear skeptical that poli- 
tics can be removed from the judicial selec- 
tion process, even in an appointive system. 
Evidencing this skepticism, three in four res- 
idents polled disagreed with the statement 
that appointing judges is better than electing 
them. Similarly, 69% of respondents 
expressed support for continuing popular 
election of judges. 

Reconciling these poll results, it appears 
that North Carolina residents are open to 
an appointive process, but only when they 
can be assured that politics will be removed 
from the process as much as possible. If 
politics cannot be removed from the 
process, then the state's residents appear to 
favor the devil they know, content to retain 
the power of their vote and risk the poten- 
tial evils of politics in the popular election 
process, rather than sacrifice their vote and 
risk the evils of politics in a system where 
the governor or legislature makes the 
appointments. 

Given the state's urgent budget concerns, 
it is unlikely that the General Assembly will 
take up changes to the current system of 
selecting judges in the near future. However, 
some have proposed that an appointive sys- 
tem would involve significantly less expense 
than popular elections and would aid efforts 
to balance the state's budget. 

Undoubtedly, this issue will continue to 
garner attention, and thoughtful minds will 
continue to differ on the subject. Debates 
like the one at Elon serve to keep this impor- 
tant issue in the public consciousness, to 
educate the public about the benefits and 
pitfalls of elective and appointive systems, 
and to foster continued thought and discus- 
sion about the ideal system for selecting 
judges in North Carolina. = 


The following three articles appeared in 
the Greensboro News & Record (debate 
sponsor) prior to the debate and are reprinted 
with permission. 


Debate Over Reforming the System 
Keeps Going 
By Alan Woodlief 


The United States Supreme Court's 
recent decision in Caperton v. Massey Coal 
Co. has focused attention on a longstanding 
debate—whether state judges should be 
elected or selected through alternative meth- 
ods such as merit and appointive retention 
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systems. Caperton highlighted one of the 
most oft-cited concerns with judicial elec- 
tions, the potential influence of campaign 
contributions on judicial independence. 
The Caperton situation was extreme—the 
$3 million contribution from the CEO of a 
mining company to a candidate running 
for the West Virginia Supreme Court where 
the company's appeal of a $50 million 
punitive damage award was pending is the 
stuff of popular legal fiction, and in fact, 
John Grisham has said that he had Caperton 
in mind when he wrote his 2008 novel, 7he 
Appeal. While such an extreme example 
does not necessarily dictate that we dispense 
with our long history of electing judges, it 
does again caution us to the potential pit- 
falls of this system and calls us to carefully 
consider potential alternatives or ways to 
ensure the effectiveness and integrity of the 
current system. 

Concerns regarding judicial independ- 
ence are not new with the Caperton deci- 
sion. Author Timothy S. Huebner in his 
book, The Southern Judicial Tradition, 
explains that Thomas Ruffin, a storied 
chief justice of the North Carolina 
Supreme Court in the 1800s, decried the 
election of judges as an assault on the judi- 
ciary's independence and feared that elec- 
tions would lead to "dependent, and by 
g, time-serv- 
ing, weak, bad men for judges." Prior to 
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1868, North Carolina's judges were select- 
ed by the General Assembly and served 
during good behavior, which could con- 
ceivably translate to a life appointment. 


Justice Exum debating. 
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Ruffin was concerned that North Carolina 
would depart from this system and imple- 
ment judicial elections. In fact, that was 
North Carolina 


Constitution of 1868 ushered in the elec- 


the case, as the 


tion of our state's judges, a system that has 
been in place now for 142 years. 

The idea of some form of a merit or 
appointment system did not lie dormant 
from 1868 to the present. The American 
Judicature Society, an organization which 
studies courts and the judiciary with the aim 
of improving the administration of justice, 
indicates that in 1974, the North Carolina 
General Assembly considered a merit selec- 
tion bill which passed two readings on the 
House floor before failing on the third read- 
ing. In 1977, a similar bill failed on the 
House floor, despite having the endorse- 
ment of the chief justice and the North 
Carolina Bar Association. At the suggestion 
of Chief Justice James G. Exum Jr., and oth- 
ers, in 1987, the General Assembly estab- 
lished a judicial selection study commission, 
and this commission recommended that 
Supreme Court justices be appointed. On at 
least four other occasions, in 1989, 1991, 
1995, and 1999, the Senate approved bills 
calling for some combination of merit selec- 
tion, gubernatorial appointment, legislative 
confirmation, and retention elections, only 
to have them be defeated or die in the 
House. The North Carolina Bar Association 
has long supported merit selection of judges 
and has advocated an appointive retention 
method of selection. 

Our state has taken steps to combat the 
concerns of bias and 
loss of judicial inde- 
pendence highlighted 
in Caperton. In 2002, 
the General Assembly 
adopted the Judicial 
Campaign 
Act, establishing non- 
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partisan elections for 
the appellate courts 
(later the trial court 
elections were made 
non-partisan), limit- 
ing the amount of 
campaign contribu- 
tions, and offering 


candidates who 
adhere to _ strict 
fundraising and 


spending limits the 


option of using public financing during 
their campaigns. In so doing, North 
Carolina became the first state to adopt full 
public financing of appellate judicial elec- 
tions and subsequently has been held up as 
a national model in this regard. In an opin- 
ion piece just last spring, USA Today 
praised our publicly financed judicial elec- 
tions stating that they are, "proving their 
worth." 

Still, concerns remain with the popular 
election of judges, including the perceived 
inability, or perhaps unwillingness, of voters 
to discern the qualifications and effectiveness 
of judicial candidates. An article in the News 
e Record from October 1, 2008, recognized 
that judicial elections often puzzle voters, as 
candidates are prohibited by the code of 
judicial conduct from stating how they 
would rule on specific legal issues. Many sur- 
veys of voters reveal that they feel ill-prepared 
to vote for judges. 

To remedy this ill, significant effort has 
also been devoted to educating the state's 
voters about the candidates for judicial 
office. Several organizations, including 
Greensboro's own Court Watch, have made 
great strides in educating voters with judicial 
report cards and surveys measuring judges’ 
effectiveness. Many North Carolina news- 
papers, including the News & Record, con- 
tinue their tradition of editorial endorse- 
ments, and the State Board of Elections 
Voter “Guides The. Bat 


Association has also embarked on a judicial 


publishes a 


performance evaluation program, with its 
first survey being conducted this summer 
and results released in early 2010. Voters 
who wish to be informed about judges’ 
effectiveness and fairness can be now. 

Because of the public financing and voter 
education efforts mentioned, our state 
thankfully does not face a crisis of confi- 
dence in our judiciary like that in West 
Virginia after Caperton. However, there is 
still room for improvement in the system. 
Given the General Assembly's forward- 
thinking approach to judicial campaign 
reform earlier this decade, we can be opti- 
mistic that it will continue to strive to 
enhance the judicial selection process, per- 
haps by adopting some form of merit or 
appointive retention system. ™ 


Alan Woodlief is associate professor and asso- 


ciate dean for admissions and administration 


at Elon University School of Law. 
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Selection: The Way to Ensure That the 
Best-Qualified Are On the Bench 
By Andy Haile 


How many of these names do you recog- 
nize: Linda McGee, Wanda Bryant, Rick 
Elmore, Martha Geer, Donna Stroud? 
Unless you practice law in North Carolina, 
chances are that you don't recognize any of 
them. But these are important people. They 
are the members of the North Carolina 
Court of Appeals, our state's second highest 
court. The court of appeals makes decisions 
that affect individuals and businesses every 
day. Other than attorneys who litigate for a 
living, however, very few people know much 
about its members. Do you know their judi- 
cial philosophies, their "judicial tempera- 
ments," or how they treat the litigants and 
attorneys who appear before them? Can you 
name any other members of the court of 
appeals? Of the North Carolina Supreme 
Court? And yet, despite the general lack of 
knowledge about our courts, North Carolina 
voters go to the polls year after year to elect 
who will sit on the bench and decide issues 
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of major importance, including even matters 
of life and death. 

A lack of knowledge about the candi- 
dates is just one reason why judicial elec- 
tions are a bad idea. Potentially more harm- 
ful is the role that money plays when judges 
are elected. Campaigns require money. 
North Carolina has adopted a public financ- 
ing system that seeks to reduce judicial can- 
didates' dependence on campaign contribu- 
tions. That's a positive change, because most 
contributions have traditionally come from 
attorneys, the very people who will appear 
in court before the judge. 

But North Carolina's public financing 
system is far from perfect. First, it only 
applies to the election of appellate judges, 
not trial court judges. In addition, to qualify 
for the public financing system, judicial can- 
didates first must raise approximately 
$40,000. Therefore, even if candidates opt 
into the public financing system, fundraising 
still plays a part in the election process. 
Moreover, participation in the public financ- 
ing system is voluntary, and the amount of 
funds available to candidates opting into the 


system is limited. Candidates running for 
the court of appeals receive a maximum of 
$480,000; those running for Supreme Court 
max out at $700,000. Those limits mean 
that candidates choosing not to participate 
in the public financing system could signifi- 
cantly outspend opponents who are receiv- 
ing public financing. 

In some states, judicial races have turned 
into high-dollar contests. Candidates in an 
Illinois Supreme Court race in 2004 spent a 
combined $9 million on the election, most 
of which came from campaign contribu- 
tions. From 2000 to 2006, spending by can- 
didates and political committees for a seat on 
the Georgia Supreme Court rose from 
approximately $40,000 to $4 million. Those 
spending levels would dwarf the funds avail- 
able through the public financing system. 
Recent judicial elections in North Carolina 
have not been multi-million dollar affairs, 
but they soon could be, especially with our 
Supreme Court so closely divided (despite 
ostensibly non-partisan elections, it's widely 
known that four members of the current 
three are 


Republicans; 


Court are 
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Democrats). If the amount of spending in 
other states’ judicial races spreads to North 
Carolina, candidates who want to stay com- 
petitive will have no choice but to opt out of 
the public financing system. 

So what's the problem with having to 
raise money to run for a judicial position? 
The infusion of money into the selection 
process raises concerns over judges’ ability 
to act impartially. Would you like to know 
that your opponent in court or his attorney 
had contributed money to the judge's elec- 
tion campaign, while you hadn't? Would 
that affect your faith in the judge's ability 
to fairly and impartially hear your case? For 
most people it would. Money has no legit- 
imate place in selecting judges. Judges are 
not meant to be politicians who reflect the 
current political mood. Instead, they 
should be impartial arbiters of justice, will- 
ing to make politically unpopular decisions 
when the law requires. Campaign contri- 
butions cast doubt on judges’ ability to do 
that. Justice O'Connor had it right when 
she recently quipped, "Justice is a special 
commodity. The more you pay for it, the 
less it's worth." 

In addition to the serious concerns over 
money's role in judicial elections, elections 
may not result in the selection of the most 
qualified judges. Many well-qualified indi- 
viduals refuse to run for election because 
they have no desire to become quasi-politi- 
cians, traveling around the state asking for 
to fund their campaigns. 
Conversely, elections may result in voters 


money 


choosing judges based on dubious criteria. 
Empirical evidence indicates that when 
confronted with a lack of information 
about candidates, voters tend either not to 
vote or to vote for candidates of their own 
gender. As a result, women are more likely 
to be elected as judges than men, since there 
are more female voters. In addition, many 
candidates believe that the position of their 
names on the ballot impacts their likeli- 
hood of success (they believe that those 
placed first have an advantage over candi- 
dates farther down the ballot). These are 
hardly ideal ways to choose who will make 
decisions broadly and significantly impact- 
ing our state and its citizens. 

Elections are a flawed way to choose 
judges, but there are alternatives. Federal 
judges are appointed for life. Several other 
states have enacted merit appointment 
processes with shorter tenures. During the 
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most recent legislative session, the North 
Carolina General Assembly considered a 
bill sponsored by Guilford County 
Representative John Blust that provided 
for the appointment of appellate judges 
after a rigorous merit selection process. 
Voters would still have a voice in the judi- 
cial selection process by having the oppor- 
tunity to retain or remove a judge after a 
relatively short "trial period” on the 
bench. If the voters elected to retain the 
judge, the judge would then serve an 
eight-year term on the bench. 

While this proposed legislation was less 
than perfect (it did not change the election 
of trial judges), at least it constituted a move 
in the right direction to get qualified, inde- 
pendent judges on the appellate bench. 
Justice requires that our best and brightest 
citizens are selected to serve as judges. The 
current system of electing judges fails to 
accomplish that goal. = 


Andy Haile is an assistant professor at Elon 
University School of Law and a practicing 


attorney in Greensboro. 


Election: Changing Current System 
Shouldn't Become a Rush to 
Judgment 

By Scott Gaylord 


Although Alexander Hamilton thought 
that the judiciary was "the least dangerous 
branch" because it had "no influence over 
either the sword or the purse," federal and 
state courts have assumed an ever-increas- 
ing role in our federalist system. State 
courts now handle roughly 98% of the 
cases nationwide, covering issues that 
touch on all facets of their citizens’ lives. As 
a result, the selection of state court judges 
is of critical importance to our system of 
government. For the judiciary to provide 
the requisite check on the legislative and 
executive branches of government, the 
selection process must ensure that our 
judges are independent, accountable, and 
well-qualified. 

Since the adoption of our post-Civil War 
Constitution in 1868, North Carolina has 
elected the members of its judiciary. The 
United States Supreme Court's recent deci- 
sion in Caperton v. Massey Coal Co., though, 
has focused national attention on the poten- 
tial threat to judicial independence created 
by large, independent campaign expendi- 


tures. But the concern over the effect of elec- 
tions on judicial independence is not new in 
North Carolina. The North Carolina Bar 
Association repeatedly has advocated a 
merit-based appointment system, and the 
North Carolina House of Representatives 
passed a bill this past spring proposing reten- 
tion elections. And these efforts are likely to 
gain support in light of Caperton. 

Although shifting to a merit-based system 
of judicial selection ultimately may improve 
North Carolina's judiciary, there are several 
reasons to proceed with caution before 
revamping a provision in the North Carolina 
Constitution that has served our citizens for 
more than 140 years. First, history informs 
us that campaign contributions are not the 
only threat to judicial independence. The 
current system was not simply an unprinci- 
pled expression of Jacksonian democracy. 
Rather, the shift to judicial elections in 
North Carolina and other states originally 
was intended, as one commentator has 
noted, to increase judicial independence by 
freeing the judiciary from "the corrosive 
effects of politics and ... to restrain legislative 
power.” For our systems of checks and bal- 
ances to work properly, the judiciary must be 
independent of the other coordinate branch- 
es of government. That is, a judge must not, 
as the old adage states, simply be a lawyer 
with a politician for a friend. 

Moreover, political influence resulting 
from gubernatorial appointments or com- 
mittee nominations may be more difficult 
to scrutinize than campaign expenditures. 
Each state has rules of judicial conduct that 
require judges to recuse themselves under 
certain circumstances. Disclosure require- 
ments make it relatively easy to track indi- 
vidual expenditures to determine when 
recusal might be necessary. And Caperton 
now requires courts to monitor expendi- 
tures to ensure that due process is not vio- 
lated. In a merit-based system, citizens will 
have to defer to the integrity of the selection 
committee and the judicial appointee, even 
though critics of the current system are 
unwilling to grant such deference to an 
elected judge. 

Second, those championing long-term 
appointments of judges tend to downplay 
the importance of accountability. As Chief 
Justice Roberts has noted, "[w]hen the other 
branches of government exceed their consti- 
tutionally-mandated limits, the courts can 
act to confine them to the proper bounds. It 
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is judicial self-restraint, however, that con- 
fines judges to their proper constitutional 
responsibilities." Under our current system, if 
one of our judges fails to fulfill her judicial 
function, the voters can vote that person out 
and elect someone who better reflects their 
judicial philosophy. When a judge is 
appointed for a long tenure, no such check is 
available, a flaw that retention elections are 
meant to alleviate. 

But retention elections pose a similar 
threat to judicial independence as periodic 
elections. Under several current proposals, a 
committee would review a judge's perform- 
ance and issue a recommendation on 
whether to retain the particular judge. The 
committee's recommendation regarding 
retention is likely to be one of the few details 
that voters know about the incumbent. The 
"probability of bias" therefore remains. To 
garner committee support, a judge may feel 
pressure to rule in ways that either benefit 
committee members directly or evince a 
judicial view with which the committee 
agrees. Moreover, if the committee does not 
favor retention, the incumbent will need to 
raise considerable money to respond to the 
unfavorable recommendation, which would 
inject the threat of large campaign expendi- 
tures back into the process. 

Finally, advocates of an appointment- 
based system frequently contend that merit- 
based selection is necessary to encourage 
"the selection and retention of the most 
qualified persons to serve as judges." The 


Diversity Revisited (cont.) 


groupthink setting, deliberations have the 
counterproductive effect of closing people's 
minds rather than opening them. As a result, 
while homogenous groups are great at doing 
what they already do well, they become pro- 
gressively worse at identifying new alterna- 
tives and solutions. 

Why does that matter? If you view 
diversity primarily as a social good, then it 
may seem to be a luxury we can ill afford 
during challenging economic times. If you 
believe in "the wisdom of crowds," howev- 
er, perhaps the reverse is true. I am told 
that of the 1,000 candidates who took the 
last bar exam, approximately 800 were 
licensed and fewer than half have jobs. 
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campaign process may discourage some 
well-qualified candidates who do not want 
to be thrust into the limelight or to impose 
on friends and strangers for campaign con- 
tributions. But a far higher barrier already 
may exist—the financial compensation that 
North Carolina judges currently receive. 
Judicial salaries in North Carolina are 
among the lowest in the nation and are sig- 
nificantly lower than in the private sector. 
By increasing judicial compensation, North 
Carolina may encourage more well-qualified 
candidates from the public and private sec- 
tors to seek judicial election without having 
to alter the current system. 

Because the judiciary plays a critical role 


Perhaps, in this environment, "group- 
think" is the luxury we can ill afford. 

It cannot be an accident that one of the 
most defining characteristics of our judicial 
system is premised on the assumption of 
collective wisdom. Our jury system is 
designed to take a truly random group of 
people and ask them to make the most 
important decisions we face as a society. 
And they do. I am consistently impressed 
by the ability of juries to parse through 
some of the most complex and puzzling 
facts imaginable, with instructions from 
judges that are sometimes less than a model 
of clarity, and make decisions in accor- 
dance with the law. 

There is a quote, often attributed to 
Anais Nin but paraphrased by me, that suc- 


Professor Gaylord responding during the Q&A. 


in our political system, it is important that 
the judicial selection process yields well- 
qualified, independent judges who are 
accountable for their decisions. 
Improvements to the current system should 
be welcomed but only after they have been 
fully considered. Given that a move to a 
merit-based system will require an amend- 
ment to the North Carolina Constitution, 
voters should be cautious to make sure that 
the problems with campaign expenditures 
are not replaced by the problems that may 


flow from political patronage. = 


Scott Gaylord is an associate professor at 
Elon University School of Law. 


cinctly expresses my point: "We see the 
world not as it is, but as we are." The more 
diverse a group of decision-makers is— 
whether within an appellate panel, a bar 
association committee, or a jury—the more 
ways of seeing the world that will be repre- 
sented. And from the diversity of that rep- 
resentation, in the crucible of that differ- 
ence, better decisions will emerge. = 


Judge Duncan was a partner in the 
Raleigh offices of Kilpatrick Stockton, LLP 
served on the North Carolina Court of Appeals 
from 1990-1991, and was an assistant profes- 
sor of law at North Carolina Central 
University. On August 15, 2003, Judge 
Duncan was sworn in to a seat on the United 


States Court of Appeals for the Fourth Circuit. 
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Legal Hiring in Today's Economy: 
The Class of 2009 Enters the 
North Carolina Job Market 


By MARIA J. MANGANO 


above all else by the national economic downturn, 


Rockers says it's no surprise at all. "Amended expecta- 


tions” seems to be the theme for the 2009 graduating 


class in law schools nationwide, including those seeking 


legal employment in North Carolina. To give you a 


sense of what it is like out in the trenches for new grad- 


uates, this article will look at some trends and profile 


some members of the newly graduated Class of 2009 at 


the University of North Carolina School of Law. 
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hen asked whether he is surprised by the fact that more than six months after 
receiving his law school diploma he is still seeking a permanent job, Jack 
Rockers quips, "Do you mean my expectations going into law school or my 
amended expectations?" In terms of those amended expectations, amended 
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For starters, the big firm scene in the Tar 
Heel state has been significantly affected. 
Like all law school career services offices, the 
University of North Carolina tracks employ- 
ment information on its students and recent 
graduates. For the Class of 2009, our color- 
coded spreadsheet sports a new color: red, to 
indicate a newly hired associate whose start 
date has been deferred. This unprecedented 
phenomenon of big firms deferring tradition- 
al fall start dates for first-year associates began 
to surface with the Class of 2008, when a few 
graduates were requested to start later than 
expected. By the following year, the econom- 
ic crisis had hit full force and the trickle of 
deferrals had become a flood, with the major- 
ity of big firm hires for the Class of 2009 
being informed that they would not start 
until the following January, or September, or 
even as late as January 2011, over a year and 
a half after receiving their JDs. 

This phenomenon is a nationwide one. In 
North Carolina, most of the state's largest 
firms have delayed the traditional fall start 
date of at least some of their associates. In 
addition, since this is such a new develop- 
ment, firms are approaching their deferral 
programs in diverse ways. A number of firms 
have provided their new hires with a mone- 
tary stipend during the deferral period, some 
with no strings attached, and others requiring 
the newly-fledged attorneys to find work in 
the public sector in exchange for the stipend. 

Requiring public sector work in exchange 
for a stipend has created another phenome- 
non heretofore unseen: a cadre of young 
attorneys offering to work for free in cash- 
strapped nonprofits and the budget-slashed 
and -frozen halls of North Carolina state gov- 
ernment. Ron Charlot was slated to head to 
the bright lights of New York City and work 
for the megafirm of Ropes & Gray. A defer- 
ral meant a change in travel plans; instead of 
the Big Apple, he's spending a year in Raleigh 
at Disability Rights North Carolina 
(DRNC), a nonprofit specializing in advoca- 
cy for the disabled. His supervisor, Litigation 
Director John Rittelmeyer, says his organiza- 
tion is "fortunate to have him with us for the 
coming year," noting that "Ron increases our 
capacity to reach more clients; vulnerable 
individuals whose lives have been drastically 
affected by the same economic tides that 
brought Ron to work with DRNC." Ron, in 
turn, is not only enjoying working in an area 
of law he had not expected to, he is develop- 
ing "skills as a lawyer while doing something 


THE NORTH CAROLINA STATE BAR JOURNAL 


Need more attention 
from your health plan? 


Lawyers 

A SUBSIDIARY OF LAWYERS MUTUA\ 
Did you know that Lawyers Insurance, a 
subsidiary of Lawyers Mutual, proudly 
manages the North Carolina Bar Association’s 
Health Benefit Trust and provides law firms 
access to excellent Health Care coverage? 


Our service to your firm is exemplary. 
Lawyers Insurance handles all transactions 
with Blue Cross and Blue Shield of North 
Carolina, assisting you with issues such as 
changes to your policies, billing questions 
and claims procedures. We offer a range of 
Health Care Plans with flexible premiums 
and benefits, competitive rates, and serve 
over 7,600 policyholders. 


Unparalleled service. Excellent rates. 
Convenience. Peace of mind. Let 
Lawyers Insurance take care of all 
your insurance needs. 


NORIH CAROLINA 
BAR ASSOCIATION 


Lawyers 


AF Mutual 


Lawyers Insurance. Total Coverage - One Place |yawyers 
919.677.8900 = 800.662.8843 = LawyersInsuranceAgency.com A SUBSIDIARY OF LAWYERS, MUTUAL 


helpful in the public sector." He sums it up 
thus: "I've gotten an opportunity and it's 
working out well for me. I'm making the 
most of it." 

The University Counsel's office at UNC- 
Chapel Hill has also benefited from the 
deferred associates phenomenon. Previously, 
the counsel's office hired a new law school 
graduate as a one-year fellow in higher edu- 
cation, paying for this position out of their 
budget. One of the many tough decisions the 
office made in 2009 following state budget 
cuts was to eliminate that position. But the 
final picture for 2009-2010 was a rosy one: 
instead of a single fellow paid from their 
budget, they were able to bring on four 
deferred associates for periods ranging from 
four to 12 months. 

Associate University Counsel Joanna 
Carey Cleveland is extremely pleased with the 
arrangement: "We have had a great experi- 
ence with these smart, talented new lawyers 
who are working with us at no cost to the 
university. Their work ethic and work prod- 
uct have been consistently impressive, and 
they have had opportunities to work with our 


lawyers on a wide range of issues. Once their 
deferrals end, they will return to their firms 
with increased legal knowledge and practical 
skills gained from working at a complex 
organization. This opportunity is clearly a 
win-win for all." 

So pleased is Cleveland with deferred 
associates that she says she'd love to have 
more on board next year, which naturally 
raises the question of whether firms will con- 
tinue to defer associates (and pay them 
stipends) in the future. Although some mem- 
bers of the Class of 2010 have already had 
their start dates deferred, it is still unclear 
whether that class will experience deferrals in 
as great numbers as the preceding one. 
However, anyone's best guess is that there will 
be a decline in the number of deferred associ- 
ates, as larger firms better tailor their hiring to 
current economic realities. 

With deferred big firm associates taking 
positions in the public sector, another issue 
has arisen for students who had planned and 
prepared during law school to take public 
interest jobs—that is, whether they are being 
squeezed out of these jobs. Once again, it is 
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difficult to say for sure, although overall the 
situation does not seem to be as dire for pub- 
lic interest graduates as feared. Some deferred 
associate positions (as in the case of the 
University Counsel) are simply extra positions 
created by busy employers who would other- 
wise be unable to afford them and who are 
delighted to have more hands on deck. And 
there is definitely evidence of regular entry- 
level hiring in the public sector, not as abun- 
dantly as in the recent past, but permanent 
entry-level jobs nonetheless. Here at UNC, 
we have already seen members of the Class of 
2009 employed by North Carolina Prisoner 
Legal Services, by the North Carolina General 
Assembly, and as assistant district attorneys 
and public defenders across the state. 

Kelley Gondring is one of those newly 
hired public interest lawyers. Gondring is a 
native of Winston-Salem who got her juris 
doctor from Chapel Hill in May. Her original 
plan was to specialize in the policy side of pub- 
lic interest law ("trial work scared me") and 
also expand her horizons and relocate outside 
of North Carolina—in fact, she worked in 
Colorado both summers during law school. 
When she was unsuccessful in securing per- 
manent employment out west, she decided to 
sit for the North Carolina bar exam. In 
October, not long after being licensed, she 
accepted a position in her hometown as an 
assistant public defender, a job she believes was 
"not posted anywhere" but that she learned 
about through diligent networking. 

Her long job search—"I've been looking 
for a job since the day I walked into law 
school my third year"—had some silver lin- 
ings, one of which was that the more she 
explored policy-related jobs, the more she 
realized it wasn't what she wanted to do in 
ten years. As to her decision to work in the 
once-feared courtroom, Gondring says, 
"The economy pushed me to challenge 
myself." She reflects that going home again 
has been a positive influence in her work, 
allowing her to build an "easy rapport" with 
her clients: "I know the community. I know 
the high schools. I grew up with some of the 
court personnel." 

Like Gondring, Jack Rockers came to law 
school in order to work in the public sector, 
with a goal of practicing immigration law. All 
his legal training and activities were directed 
towards this goal. However, the sluggish job 
market, plus a desire to remain in the 
Triangle, where his wife is employed, moti- 
vated him to broaden his goals to working 
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with low-income populations generally and 
using his Spanish. Even so, seven months 
after graduating with honors he had still not 
found permanent employment, instead piec- 
ing together four different jobs: a volunteer 
position with the Southern Coalition for 
Social Justice (SCSJ), and three paid posi- 
tions—contract work for the Center of 
Death Penalty Litigation, representing indi- 
gent clients through Indigent Defense 
Services as a court-appointed lawyer, and 
working as a painter and landscaper. ("It's not 
so bad. I get to be outdoors.") 

Despite the fact he has not yet landed an 
entry-level job, Rockers remains optimistic. 
He says the public sector market is "not a 
wasteland" and that he has a number of 
promising leads. The SCSJ likes his work so 
much that they have said they would hire 
him—f only they had the funds. In addition, 
being on the appointed list has expanded his 
horizons, as he has found he enjoys the think- 
ing on your feet required in the courtroom, 
and that this experience has "kindled an 
interest" in public defense work. 

Jason Miller is another member of the 
UNC Class of 2009 who had to amend his 
expectations in the current economic climate. 
Once Miller learned of his deferred start 
date—he is currently slated to start work at 
Parker Poe in September 2010, a year later 
than originally anticipated—he quickly put 
together a plan that is bringing him both 
income and experience. Miller has an entre- 
preneurial spirit and a business background 
that includes an executive position with a 
large national animal-related nonprofit, and 
decided to hang a general practice shingle in 
Raleigh. A few months later, he has already 
handled "business disputes, bankruptcy, fam- 
ily law, personal injury, contracts, housing, 
traffic, and minor criminal matters.” He also 
is working part time on the civil team at 
North Carolina Prisoner Legal Services. It's 
all working out better than expected. 
According to Miller, "Maybe I've been lucky 
so far, but I've had more than enough work." 

Not everyone with a big firm offer has 
been deferred. Certain practice areas have 
been less affected by the downturn, and con- 
sequently, graduates with offers in these areas 
have tended to keep their traditional fall start 
dates. Mia Lindquist came to North Carolina 
with the intent of relocating from her home 
state of Pennsylvania. She concentrated her 
job search on Charlotte, where she has some 
family connections, and focused on litigation. 


She accepted an offer with the Charlotte office 
of Hedrick Gardner during her third year and 
started work in September 2009. Compared 
to some of her classmates, she acknowledges 
that she is fortunate to have come through 
"unscathed," in part because her firm concen- 
trates on civil defense, an area not especially 
vulnerable to current economic changes. 

Matt Ballew always wanted to be in pri- 
vate practice, but unlike Lindquist, his dream 
job was in a small firm. Despite strong grades 
and excellent summer experience, he knew 
that the fact he wanted to stay in the Triangle, 
a popular if not saturated market for new law 
graduates, only made his search more diffi- 
cult. The fact he borrowed heavily to attend 
law school didn't make the search any less 
nerve-wracking. But he persevered, making 
the decision to "stop scouring online job 
postings, stop the cover letter/resume routine, 
and simply trust in the value of networking." 

Ballew's strategy paid off. In August, he 
started working for Wade Barber, who has 
been practicing in Chatham and Orange 
Counties since 1971. Being a general prac- 
tice small town lawyer suits Ballew to a tee: 
"In three months of practice, I feel like I've 
experienced more than most get in their first 
three years. | am in criminal district court at 
least once a week. I meet with folks almost 
daily, and help them with everything from 
getting their wills and estates in order, to 
resolving a boundary line dispute with a 
neighbor." Like his classmates Jason Miller 
and Mia Lindquist, Ballew does not take his 
situation for granted: "Each day I try to take 
a moment and remind myself how lucky I 
am to be in this position." 

The tight job market is tougher on some 
people than others. As Matt Ballew discov- 
ered, looking in a popular market is a factor. 
One Triangle job hunter working on a six- 
month research project told me that when 
the Orange County Public Defender's Office 
posted a job, "Everyone was talking about it, 
or knew people who had applied." Law 
school career services offices are familiar with 
this situation—an employer in Raleigh or 
Charlotte who posts an opening gets inun- 
dated with resumes, while employers in rural 
areas find their mailboxes empty. 

Another group of seekers facing special 
challenges are those new graduates who are 
simply not sure what they want to do with 
their law degrees. As one member of the 
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Filling a Void—Why We Started 
a Mental Health Court 


Bw Wow jw IWS cK IN 


and Chatham Counties 15 years ago, I knew little about severe and per- 


sistent mental illness. 


It became quickly apparent, especially 
in our seat of court in Chapel Hill, that a 
significant number of mentally ill offenders 
were cycling in and out of our criminal 
courts continually. 

Why the concentration in Chapel Hill 
Hillsborough, Siler City, or 
Pittsboro? We had theories. Our town has 
the state's largest public hospital. The uni- 


versus 


versity campus is open to all. The town and 
the Inter Faith Council sponsors a well-run 
homeless shelter. Two interstates and two 
major state highways run through our 
county. 

Regardless of the cause, what I saw in 
those first few years was that many offend- 
ers were rearrested less than a day after 
release from jail. In 1994, only three dis- 
trict judges served our five seats of court, 
and we had minimal jail capacity in both 
counties. 

Judges were likely to preside over the 
same sessions each week. Often a com- 
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hen I began 


my service 


as a judge 


for Orange 


plainant in cases involving 
the mentally ill was a 
fatigued family member or 
an upset neighbor, or frus- 
trated merchant who came 
to court to ask that I order 
the offender to "get help," 


"not drink alcohol," "take 


Art Valero/h 


their medicine," or leave the complainant 
alone. 

Jail administrators often sought early 
disposal of the cases involving mentally ill 
defendants or at least an unsecured bond 
because these offenders did not mix well 
with the usual jail population. 


Traditional Court and Law 
Enforcement were Overburdened 
When Structured Sentencing began in 
North Carolina in 1995, sentencing for 
most misdemeanors was in effect decrimi- 
nalized. An offender with 1,000 prior 2nd 


degree trespass convictions faces a maxi- 


mum penalty of 20 days. 

The police officers I knew from work as 
a criminal defense attorney in my private 
practice shared their frustration about the 
many community nuisance and family dis- 
turbance offenders. The conflicts resulted 
in frequent calls to police and many trips 
to UNC hospitals for involuntary commit- 
ments. After that time and effort, law 
enforcement still faced new calls for the 
same offenders and disturbances days or 
weeks later. 

Law enforcement supervisors have 


taught me that officers are a finite supply. 
They address all kinds of critical public 
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safety needs in cases involving family vio- 
lence, drunken driving, community patrols 
to prevent assaults, robberies, and break- 
ins, and more. 

When 
responding to a call involving a SPMI 
(Severe and Persistent Mental IIlness) 


two or more officers were 


offender for several hours and multiple 
times a month, other community priorities 
went unmet. 

Added to that were the other responsi- 
bilities held by the district court—family 
law, family violence, abuse and neglect of 
children, juvenile delinquency, motor vehi- 
cle (from DW/Is to death by motor vehicle), 
general civil bench and jury, hospital com- 
mitment hearings, felony pleas, probable 
cause hearings, first appearances, etc.— 
resulting in a system that is easily paralyzed. 

As judges, we needed to give appropriate 
attention to the duties we are statutorily 
and constitutionally mandated to do. But 
we were being overwhelmed almost daily. 

Handling a chronic offender who was 
not going to jail for a long period because 
of limited jail space and legislatively man- 
dated short sentences, and whom the state 
mental hospitals were often discharging 
shortly after commitment, required a new 
approach. We had a vivid picture of the 


problem, and needed a plan to solve it. 


Finding a Better Way 

About ten years ago, one of my law 
professors from UNC, Dan Pollitt, and 
Bill Meade from the National Alliance for 
the Mentally Ill (NAMI) and I sat down to 
lunch. 

What we discussed was a groundbreak- 
ing effort that a Florida state court had 
made in handling offenders with SPMI. 
Florida already had been the pioneer in the 
nation's first drug court, and this effort 
was born out of the same philosophy. It 
showed promise. 

They used the court to achieve thera- 
peutic compliance so that the defendants 
will not reoffend and will get the help they 
need. I later learned from several Florida 
judges that as other states depopulated 
their patients from traditional state hospi- 
tal systems, Florida, with its warm weather, 
got a double-dose of this population. 

One of the judges summarized the rou- 
tine: municipalities in the Miami-Dade 
area responded to an increase in homeless 


people with SPMI by making it illegal to 
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push a grocery cart down the street. An 
offender is arrested for doing just that, and 
can't make bond. The offender waits in jail 
with very little medication management. 
Public defender tries to interview her client, 
and realizes that client is showing signs of 
mental illness. She seeks a court order for a 
competency evaluation. The offender is 
transferred to a state hospital for evaluation 
within in a few days. Then the offender is 
transferred to a local jail awaiting the men- 
tal health professional's evaluation. 

When the report arrives showing that 
the inmate is not competent to aid in his 
own defense, the public defender presents 
the report to the judge and the assistant dis- 
trict attorney agrees that the offender is not 
competent to stand trial. The assistant DA, 
happy to not have to try a pushing-grocery- 
cart-down-the-street case, announces the 
dismissal. Defendant is released from the 
jail, and the cycle begins again. 

The process averaged three weeks from 
arrest to release. The jail reported that its 
inmates’ emergency stabilization budget 
was seven times higher than the general jail 
population and the secure stay was eight 
times longer for an offender with a similar 
status crime. 

Three days later the offender was arrest- 
ed for pushing a grocery cart down the 
street, or speaking to a clock in a restau- 
rant, or telling his mother he is Jesus and 
that he is going to break all the windows in 
the house to allow the angels inside. 

Sadly, the criminal justice professionals 
had to treat these offenders differently than 
others in the jail population because of the 
threats of harm to self and others. Many 
were housed naked because of suicide 
attempts with their own clothes. Some 
were sprayed with hoses to wash body 
emissions off of them because the jailer, 
not professionally trained in helping psy- 
chotic patients, knew no other way to safe- 
ly approach them. 


Our Solution 

On hope and a hunch we launched our 
Community Resource Court (CRC) in 
2000. It works by getting all the partici- 
pants in criminal court to agree on a treat- 
ment and an outcome, and seeing that it is 
followed. 

Here is an example. A 25-year-old man 
visits a local bar. He has been asked to leave 
because he has been pestering other 


patrons about his ability to communicate 
telepathically to the Pope. 

Police forcibly remove him from the 
bar. He's charged with communicating 
threats, being intoxicated and disruptive, 
second-degree trespass and resist, and delay 
and obstruct of an officer in the discharge 
of his duties. 

Unable to make bond, he is interviewed 
by pre-trail services or manifests an affect 
to jailer, assistant district attorney, his 
attorney, judge, or other court officer 
which alerts them to possible mental ill- 
ness. Often a family member also alerts the 
public defender or district attorney that the 
defendant is a prior user of mental health 
services. 

What used to happen is that the case 
moved on, and everyone did the best they 
could to move his case through the crimi- 
nal justice system. 

Under our Community Resource Court 
model, the lawyer or other court official 
recommends referral for case managers to 
screen him before court. His history is col- 
lected from family members and treatment 
professionals. The family reports that he 
has skipped taking his medicine or has 
begun drinking with his meds (which can 
result in significant impairment or damage 
with most psychotropic medicines). 

On his court date, the offender is 
addressed by the judge, who explains in 
open court the broad parameters of CRC 
and why he is there. He's given time to 
meet with the case manager and lawyer 
simultaneously and ask questions about his 
therapeutic and court compliance require- 
ments. 

The initial treatment is based on his 
individual case management plan. He 
might be required to attend therapy, 
abstain from alcohol and non-prescribed 
drugs, attend group meetings, stay away 
from certain establishments or people, or 
attend vocational rehabilitation, AA or 
NA, for example. 

The prosecutor and defense attorney 
work out a legal outcome based upon com- 
pliance. This could be a deferred prosecu- 
tion with dismissal, a prayer for judgment 
continued granted, or even not having a 
jail sentence activated. 

The court awards certificates of accom- 
plishment from the judge. The district 
attorney, defense attorney, case managers, 
probation, and others praise the progress of 
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the participant. Often the offender gets 
applause from everyone in court for goals 
achieved. 

The referring attorneys are not required 
but are welcome to attend the monthly ses- 
sion. One assistant public defender and 
one or two other designated attorneys 
manage all the participants. The referring 
attorneys get the case back in regular court 
if the client fails or a due process issue aris- 
es. The referring attorney and charging 
civilian complainant and/or officer is 
encouraged to attend the graduation to cel- 
ebrate their client's success. 

The CRC is entirely voluntary for the 
defendant, though there is no right of 
acceptance. Participants are screened for 
suitability and are admitted under a signed 
agreement. The district attorney, commu- 
nity corrections, or case management may 
opt the defendant out for public safety 
concerns. The participants can choose not 
to participate at any time and return to reg- 
ular court. 

Our district attorney, public defender, 
other interested defense attorneys, commu- 
nity corrections (probation/parole officer), 
the Chapel Hill Police Department, the 
Orange County Sheriff's Department and 
Pre-Trial Services made a commitment to 
work a once-a-month court session in 
Chapel Hill. 

For most of the court officials and law 
enforcement, the work is the same but 
managed a different way. What we have 
found is that it is often easier for the assis- 
tant district attorneys because they are not 
handling the case during one of our typical 
busy criminal court sessions. 

The defense attorneys are typically satis- 
fied with the outcome because their clients 
are not in jail, are not being rearrested on 
new charges, and are achieving some stabil- 
ity and peace in their lives. 

The victims are usually more satisfied 
because the person has ceased, or at least 
slowed, the occurrence of his abhorrent 
behavior. 

The sheriff's department is happier 
because this defendant is not disrupting 
the general population in the jail or repeat- 
edly taxing the limited jail capacity. Our 
model is saving local jail bed space and the 
medical expenses typically charged to our 
county by slowing or ceasing recidivism 
and reducing emergency hospitalization. 

The judges are more satisfied because we 
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are "not paying for the same real estate 
twice" and can more easily get to all the 
other matters for which they are responsible. 
The police are receiving fewer calls, 
making fewer arrests, and risking less 
injury to officers attempting to subdue a 
combative, delusional offender. 


The Community Resource Court 
Team 

In addition to courtroom attorneys and 
law enforcement, other necessary partners 
are our area Local Management Entity 
(LME) Orange-Person-Chatham, which 
provides case managers and referrals to 
treatment providers. Initially we had help 
from Congressman David Price, who 
secured a grant to fund the case manage- 
ment position, and later from state Rep. 
Verla Insko who sponsored a bill to provide 
state funds to support the case managers. 
The Department of Health and Human 
Services granted a waiver to our LME to 
allow these positions to be exempt from 
traditional billing requirements. Without 
this cooperation and assistance, CRC 
would not exist. 

The critical key for therapeutic success 
has two components: case management 
and access to treatment. Without early case 
management—essentially a person who is 
responsible for ensuring the offender fol- 
lows a treatment plan—the participant 
would not be effectively engaged in treat- 
ment and other necessary services. 

The other element, access to treatment, 
means that medical and mental health 
treatment is accessible and attainable. In 
addition, shelter, food, and other necessi- 
ties of life must be available. Again, case 
managers, aware and knowledgeable of the 
available government, charitable, and non- 
profit resources are a must to the success of 
the participant. 

A significant impediment to medicine 
intake is homelessness. People living beside 
garbage bins and under bridges are not par- 
ticularly motivated to take their medicine. 
With these two elements, our treatment 
providers are finding that the patient is 
showing therapeutic compliance, making 
therapy appointments, taking medications 
as directed, and attending peer support 
groups when prescribed. 

Finally, the offender is happier because 
they are not in jail and are on their med- 
ications, which allows them to access other 
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necessities like housing, food, hygiene, and 
other often basic opportunities like voca- 
tional rehabilitation and even jobs. 

What we did not see at the outset of this 
effort was the sense of achievement many 
offenders have when they meet thresholds 
or graduate from the program. They have a 
great sense of pride in the work they did 
and the success of beating the illness or 
holding it at bay. 

When asked what she wanted when she 
was living on the street with an untreated 
mental illness, one formerly homeless 
woman responded, "I didn't want your 
sympathy, but I did want your empathy. | 
wanted to be just like you." 

Of course, those with severe mental ill- 
ness are like us, they are just sick. They are 
like us just as the cancer, heart, and kidney 
patients are like us. Because they have a 
mental illness and a behavior aspect to that 
disease, SPMI offenders deserve a chance 
to manage their illnesses while being 
accountable for their behavior. 

CRC is not for every SPMI offender. 
Some people are beyond the safety and 
therapeutic abilities of this court. They are 
too delusional and too dangerous to risk 
management under this model. 

And some crimes are episodic in nature. 
For example, an offender who committed a 
crime as a result of a failed marriage or 
other despair. That offender is often man- 
aged with the help of his personal mental 
health provider, and monitored for a short- 


er period than an SPMI offender. 


What Does it Take to Start a Mental 
Health Court? 


A district attorney, chief district judge, 
interested defense bar members, and access 
to case management by an LME or other 
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Everything I Know About 
Being a Lawyer I Learned 


in Second Grade 
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conducted my first successful cross examination in a public 


school classroom a year and a half before I went law school. The 


cross took place at 7:45 a.m. in New Orleans’ Ninth Ward 


shortly after my students had handed in their homework. As I 


leafed through the assignments, one stood out. I called its owner up to my 


desk and began: 


Q: This is the writing homework you 
turned in, right? 

ite NES. 

Q: You remember what your writing 
assignment was, don't you? 

A: Yes, we were supposed to write some- 
thing in our journals for ten minutes. 

Q: You didn't do your writing homework 
last night, did you? 

A: I did my homework. You're holding it. 

Q: Well, it's in your handwriting, but it's 
not your ideas? 

A: Yes they are! 

Q: You copied it from a book? 

A: No, that didn't come from a book. 

Q: Go ahead and read me the first sen- 
tence of what you wrote. 


A: {Student reading aloud] In the begin- 
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ning God created the heavens 
and the earth... 
Q: That came from the 

Bible. 

A: How did you know? 

That student entered my 
second grade classroom not knowing all the 
letters of the alphabet and left as a beginning 
reader and writer. By the end of third grade, 
she was reading and writing at grade level and 
at the closing assembly she read a beautiful 
speech she had written on Martin Luther 
King. Her achievements were particularly 
impressive because during that exchange 
about her homework I asked her why, of all 
books, she chose to copy from the Bible and 
she had responded, "I had to use it, it's the 


only book in my house." 


Teach for America 


Teach for America (TFA) recruits, trains, 
and places recent college graduates in under- 
served urban and rural public schools to teach 
for two years. The design of the program was 
Wendy Koop's senior thesis at Princeton. She 
envisioned an organization that would help 
close the academic achievement gap between 
impoverished students and their more privi- 
leged peers by placing enthusiastic and serv- 
ice-minded young educators in low-income 
classrooms. Her Princeton professor said she 
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was "quite evidently deranged."! Thankfully, 
she ignored him and in 1990 founded TFA 
with 500 corps members. Twenty years later, 
TFA works around the country—including 
in Eastern North Carolina—and last year 
placed more than 7,500 teachers in public 
schools across the country. A 2005 study 
showed that 75% of school principals consid- 
er Teach for America educators more effective 
than other teachers and a 2004 study showed 
Teach for America students do better than 
other kids in math.* Though some TFA corps 
members stay on in education, most don't. 
For those who move on, T'FA's goal is that its 
alumni will succeed in other endeavors, 
become leaders in their communities, and 
positively influence education policy based on 
their own experiences teaching in the corps. 

Like me, most TFA Corps members were 
not education majors. I joined TFA directly 
out of college having been a political science 
major. I knew elementary education would 
not be my career. I was reasonably sure that 
law school was in my future, but I thought 
that working for a couple of years would give 
me some real world experience and a better 
sense of the direction in which I wanted to go. 
[had spent time in undergraduate school, and 
during my summers, working for organiza- 
tions handling post-conviction death penalty 
cases. | had seen and understood the econom- 
ic inequality of the death penalty's applica- 
tion. Most of the defendants I had worked 
with grew up desperately poor and with little 
education. In thinking what to do before law 
school, what drew me to TFA was its mission 
to close the equality gap in education—the 
disparity between the academic performance 
of students who grew up with even modest 
financial resources and those who grew up in 
poverty. Teach for America seeks to close that 
gap by creating classrooms where students 
have diligent and involved teachers who, 
despite inexperience, create an environment 
where students want to learn. Nobler aspira- 
tions aside, I also thought teaching would play 
to my strengths. I like kids and I have always 
enjoyed public speaking. As I recall, I thought 
teaching would be me standing in front of a 
group of kids giving them lectures on the 
assigned curriculum...with recess. 


Learning and Teaching 

If you have ever been a teacher or raised 
children, you're laughing at my _naiveté. 
Luckily, TFA anticipates that new corps mem- 
bers may have unrealistic assumptions about 
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teaching and knows they need to take recent 
college grads that have excelled in academics 
and prepare them to do something incredibly 
difficult—experience failure on a daily basis, 
at least at first. It sends all new corps members 
to a boot camp during the summer before 
they start. At these TFA “Institutes” around 
the country, participants spend five weeks 
teaching in the morning at local summer 
schools and the rest of the day taking instruc- 
tion on methodology, behavior management 
skills, and ways to track student performance. 
When I arrived at my Institute, all I knew 
was that I was to be an elementary school 
teacher in New Orleans. I didn't know what 
grade or what school. It wasn't until I got to 
New Orleans that I was placed in a sixth 
grade classroom. The next day 35 students 
walked into my classroom, and despite 
TFA's best efforts, I was utterly unprepared. 
I spent the next two years teaching sixth and 
second grades at two different schools. I 
coached volleyball, attended school plays, 
spoke at a church funeral for a student's 
mother, attended an eighth grade student's 
baby shower, cried in the restroom, and 
worked harder than I ever had before. 
Teaching, particularly during the first year 
when most teachers are wholly incompetent, 
can be grindingly difficult. But with experi- 
ence and increasing competence, teaching 
has phenomenal rewards. There are the stu- 
dent success stories and those personal 
moments. It was very gratifying to be told by 
my principal one day that not only were my 
students the best behaved in the cafeteria, 
but that she also heard them talking about 
our morning language arts project through- 
out lunch. I doubt that the language arts 
project changed the course of any student's 
life, but | am so proud that almost all of my 
students left second grade reading at or 
above grade level. I came to love my students 
and had intended to stay in touch with 
them. However, Katrina washed away their 
school, their church, and their community, 
scattering them into cities across the South. 
I knew when I left New Orleans that I 
would focus on indigent defense in law 
school. My experience in the Ninth Ward 
enabled me to understand the social forces 
that create an almost inevitable pipeline of 
young people from schools in disadvantaged 
communities into the criminal justice system. 
After finishing law school at Duke, I accepted 
a Prettyman Fellowship at Georgetown Law. 
During my first year, | worked out of the 


Georgetown Criminal Clinic as a public 
defender trying misdemeanor and felony cases 
for indigent criminal defendants in DC 
Superior Court. Now in my second year, I still 
have my own case load, but I also supervise 
third year law clinic students as they try cases 
under DC's student practice rule. In some 
respects, I am still teaching, but representing 
indigent criminal defendants has been the 
bulk of my work. After my fellowship ends 


this summer, I will be a public defender. 


Lessons Learned 

I have had the benefit of an excellent legal 
education, but I am a better lawyer because I 
was a teacher. Many of my lawyering skills 
were significantly formed by my time in Teach 
for America. I am not saying that talking to a 
District of Columbia jury is like talking to 
sixth graders, but some of the same commu- 
nication principles work. TFA taught me to 
use clear structure in my teaching. One of the 
first teaching principles I learned was the rule 
of three: "Tell them what you're going to 
teach them, teach them, and then tell them 
what they just learned." Trials are really about 
teaching jurors. An opening statement tells 
the jury what's coming. The evidence offered 
are the facts being taught. And closing argu- 
ment is showing the jury in a persuasive way 
what they've just learned from the facts. So, 
whether in the classroom or the courtroom, 
the communication principle is the same. 

TFA taught me that persuasion is the 
combination of understanding your audience 
and tailoring your message with creativity to 
suit that audience. We learned that every class 
and every student was different and it was our 
job to reach them all. As a teacher, every day 
I practiced persuading 35 seven-year-olds to 
go places quietly in a line. No one method 
worked. Instead, every day I employed a 
combination of different strategies, none of 
which could contradict each other, to move 
my students. Trials involve persuading far 
fewer people, but the essential skill of cre- 
atively shaping your argument to fit each 
member of your audience without internal 
inconsistencies is no different. 

Another transferrable lesson learned from 
teaching is the importance of understanding 
community and culture. The level of poverty 
in the Ninth Ward community was some- 
thing I had not experienced before in this 
country and it was a process to come to grips 
with the innate cultural differences of my stu- 
dents’ community. At the start of a school 
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year, teachers write a letter introducing them- 
selves for students to take home. I started 
mine, "Dear Parents." No, that wouldn't 
work. Several of my students were being 
raised by family members other than parents. 
So, I started again, "Dear Parents or Family 
Members." No, some of my students were 
being raised by foster parents or legal 
guardians. And then, "Dear Parents, Family 
Members, or Legal Guardians." Not quite, 
because several students were living in group 
shelters and at least one in a car. Eventually, I 
just said, "Hey." Does poverty take its toll on 
families or is the lack of families a factor caus- 
ing of poverty? Whatever the cause and effect, 
all my own assumptions about children being 
able to rely on parents for support and struc- 
ture were wrong. They might have had sup- 
port or structure in their lives, but it came in 
varying forms. Now, when writing an open- 
ing statement or a closing argument, I am 
mindful that the common references one may 
learn from your parents often have little reso- 
nance to jurors from impoverished communi- 
ties. My job is to find the references that work 
across communities without regard to eco- 
nomic condition. So, where I might have 
talked to a jury about what we learn "from 
our parents,” I now know to speak in terms of 
what we learn "growing up." 

Teaching also taught me about cultural 
assumptions. I knew that my students, some 
of whom lived in homeless shelters and 
many of whom grew up in terrible poverty, 
would have a different set of experiences and 
expectations than I had as a child. But, I was 
still surprised by how different some basic 
childhood experiences actually were. Early in 
the school year, one of my students lost her 
tooth. I stopped class and made a big deal of 
it. | put the tooth in an envelope with some 
stickers on it and gave it to the student to 
take home for the tooth fairy. I was surprised 
when the student didn't know what the 
tooth fairy was. So, I explained it. Shortly 
after, my students, who were newly intro- 
duced to the idea of the tooth fairy, began 
wiggling their own loose teeth. By the time I 
looked up, five or six students had pulled out 
teeth that were not really ready to come out. 
My cultural lesson that day was walking a 
group of children with bloody faces and 
clothes down to the school nurse and receiv- 
ing such a withering look from her that for 
the rest of the year I would duck around a 
corner if I saw her coming. I had assumed 
that everyone knew about the tooth fairy. As 
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I prepare trials new, I think of that episode 
and ask myself what I have assumed from 
my own life that may not be true for those I 
seek to persuade. 

Of course, teaching did not teach me 
everything I needed to know about cultural 
habits. Recently, I noticed that when I visit- 
ed clients at the DC jail on weekdays, or 
even Saturdays, they were glad to see me. On 
Sundays, however, my clients were short 
with me and generally not happy to see me. 
After weeks of this, I finally asked one client 
what was up. His answer was simple, 
"Sunday is the Redskins game." Who knew? 
I'm still learning. 

Perhaps the most important life lesson | 
learned from teaching was the importance of 
looking at the whole person rather than sim- 
ply looking at negative actions. I had students 
who were incredibly disruptive, but I never 
had a student who was only incredibly dis- 
ruptive. TFA teaching taught me to focus on 
a student's positive qualities and abilities and 
not just negative behaviors and_ learning 
deficits. Over my two years, I learned that the 
labels "bad student" or "behavior problem" 
can be hard to shed and can become self-ful- 
filling prophecies. 

This lesson follows me to the lock up at 
the courthouse where I meet many of my 
clients for the first time. Everyone I meet there 
is accused of a crime. But none of them is only 
an accused criminal. While preparing sen- 
tencing arguments, I research old school 
records and see clients going from being in the 
normal range of student behavior to being a 
"bad" student, to failing academically, and 
then quitting school. Teaching taught me to 
find their positive qualities. This can be essen- 
tial in explaining to judges why, for my 
clients, there are better options than prison. 


The Poverty Parallel 
When I was a TFA teacher, people were 


universally positive about my work. They 
would tell me I was helping save the world 
or doing God's work. I often heard "how 


" 


wonderful" or "what a great program." 
Now, when I say I represent indigent people 
accused of crimes, I hear, "Does it bother 
you that most of your clients are guilty?" or 
"How can you represent people like that?” 
Abroad in our country is the belief that 
teaching students in disadvantaged schools 
is both admirable and socially valuable, 
while defending indigent clients against 
criminal charges is dangerous to society and 


even morally questionable. Teachers teach 
"good" children; public defenders represent 
"bad" criminals. It's an odd distinction 
since TFA Corps members and_ public 
defenders both provide direct services to the 
same population. Most of my current 
clients attended the kinds of public schools 
where TFA places corps members. TFA's 
goal is giving low income students the same 
access to high quality education as their 
wealthier counterparts. Public defenders 
work to give indigent clients the same access 
to justice as those who can afford a lawyer. 
At their heart, both jobs are about ensuring 
equality of opportunity. 

Someone recently asked me why so many 
TFA alumni become public defenders. I sus- 
pect many former corps members feel that as 
public defenders they have the opportunity to 
help clients who fell through the cracks in the 
educational system after being labeled "bad." 
My friends from TFA who now work as pub- 
lic defenders each have a story of the moment 
that pushed them towards public defense. 
John, a sixth grade boy, is my story. On his 
bad days he would get loudly frustrated, had 
trouble following class rules, and often came 
to school hungry in dirty clothes. On good 
days he was warm, funny, charming, and 
leader in the classroom. On one of his really 
bad days, I shouted out his name to get his 
attention. When he didn't look up, I realized 
I had called him "Jake" not "John." Jake was 
a death row inmate I worked with one sum- 
mer while in college. I suspect that I was sub- 
consciously worried that John, who was head- 
ed to middle school, might get lost in the sys- 
tem and end up where Jake was. Twenty years 
ago Jake's sixth grade teacher may have had 
similar concerns. John would be 18 now. I lost 
contact with him after Katrina. I very much 
hope his exposure to a TFA teacher nudged 
him in the right direction. But, ifhe ended up 
in the criminal justice system, I hope someone 


is fighting for him. = 
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Reflections by a Novice Judge 


GORDON 


Ie IN| AIGA 1a, 


lawyering. It's a privilege to serve the public and a community that I love. 


Serving as a judge is an opportunity to imagine, from a different perspective, 


a better legal system, to work toward a more efficient and effective system, 


and to use my talents to understand how the system works best. 


Being a judge is a very public position. 
One loses one's name because "Judge" or 
"Your Honor" will suffice. And one spends 
the workday reacting to controversies and 
disagreements brought before you, trying 
to find your own rhythm and balance, and 
trying to find the middle of the dispute. 
Unlike the years spent as an attorney advo- 
cating for one side, a judge finds himself or 
herself in a completely different role where 
the job is to balance two sides and deter- 
mine a fair resolution. In the past two and 
a half years, I've spent time cogitating 
about the various changes that my new 
profession has brought about in my life, 
struggling to balance some of the changes 
and learning to balance the daily challenges 
each day brings. I've been asked to write 
about being a novice judge, so let me start 
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eing a judge is an extraordinary 


privilege and opportunity. It's a 


privilege to rise to the position 


of judge after over 25 years of 


with something that speaks to me about 
my new profession: 

God grant me the serenity to accept the 
things I cannot change, the courage to change 
the things I can, and the wisdom to know the 
difference. —Serenity Prayer 

I'm often asked "Do you like your job?" 
And, "What's it like to be a district court 
judge?" When asked by lawyers about this 
job, this is what I've wanted to say: 

Imagine that you are sometimes com- 
pelled by the law or the facts (or both) to 
render a decision which is unpopular or that 
you don't like. . . 

Imagine always feeling compelled to self- 
sensor everything you say even with your 
closest friends and professional colleagues. . . 

Imagine that if you forward a joke email 
that you thought was funny but was at best 
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impolitic and, at worst, offensive, your 
name would be splashed across the local 
newspaper. . . 

Imagine that when you go to the local 
grocery store you might cross paths with 
someone you don't recognize, but someone 
who knows who you are and is very angry 
with you. . . 

Imagine that you are really not comfort- 
able talking with the very people you 
thought were your friends because you're in 
that strange place: professional isolation. . . 

Imagine that you hear from colleagues 
and people associated with your profession 
that your fellow judges, as a group, suffer 
from narcissism and that everyone knows 
judges don't work very hard. . . 

And imagine that you never really know 
how well you're doing your job because you 
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hear snarky comments passed along behind 
your back and you don't have a means to 
measure your progress or effectiveness other 
than an election every four years. . . 

Imagine that you are asked to take a vol- 
untary pay cut... 

Now imagine that every day you go to 
work and put in not only a full work day, but 
you take work home with you. . . 

Imagine that you wake up in the middle 
of the night worrying or dreaming about 
whether you made a good decision that 
afternoon at work. . . 

Imagine that you are very proud of how 
hard you work, the example you've set, and 
the efforts you've made to do the very best 
job that you can do. . . 

Finally, imagine that you love your job, 
you enjoy the daily challenge of your work- 
place, and you are incredibly proud to work 
in your chosen profession. Welcome to my 
world as a novice judge. 

‘If | am not for myself, who will be? 

And if | am for myself alone, then what am I? 

And if not now, when?" 

—Rabbi Hillel, Pirke Avot 1:14 

On January 1, 2007, I was proud to be 
sworn in as a district court judge here in 
Durham County. Before that time, I'd 
been in private practice since 1979, prima- 
rily as a family law specialist. Since my first 
day on the bench, I have presided over 
criminal court, traffic court, family court, 
first appearance court, civil court and 
Family Drug Treatment Court. In doing 
so, I've seen thousands of individuals, 
dozens of lawyers, and made thousands of 
decisions—most, I hope, were good, and 
some, I regret, were perhaps not so good. 
I've worked hard to recognize my biases, to 
restrain my impatience and temper, and to 
understand what my role is in our justice 
system. I have appeared at community 
forums where I've been asked why we 
judges set bonds so low that criminals get 
out of jail when they are charged with seri- 
ous crimes. Most recently at a meeting of 
community activists, I was asked how I 
balance the rights of innocent victims with 
the rights of criminals; it is a particular goal 
of mine to educate the public about how 
the court system works. I've had the privi- 
lege to attend courses on judging at the 
School of Government in Chapel Hill and 
the Judicial College in Reno, Nevada. And 
I've learned a lot about why being a judge 
isn't simply being a lawyer wearing a robe. 
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Being a judge is its own profession and is 
truly a place of honor from which one can 
perform great public service. 

Of the many things that I've learned, let 
me share four observations. 

First, and this is nothing new to those who 
work in our criminal justice system, a great 
percentage of the people in our criminal 
courts, on probation, and in our jails, suffer 
from drug or alcohol addiction and/or mental 
illness. District court judges do not sentence 
the most serious and dangerous criminals— 
other than DW/Is, our sentences range from 
community punishment to 120 days of incar- 
ceration. The criminals we sentence will be out 
of jail sooner rather than later. Many of the 
people coming to my courtroom have drug 
problems, either presently or historically. 
Many are homeless and mentally ill people 
charged with trespass or misdemeanor larceny. 
We have too many substance abusers and 
mentally ill people in our criminal justice sys- 
tem. These individuals need treatment that, 
more often than not, isn't available, particular- 
ly once they enter the criminal justice system; 
when people who are ill are incarcerated, it's 
only logical to expect that they continue in the 
same ill health when they get out of jail. Ergo, 
we have the "revolving door" that the public 
complains about. In addition to their addic- 
tions, mental illnesses, and cognitive limita- 
tions, these individuals now have a criminal 
record which severely restricts their employa- 
bility and ability to function as productive 
adults. The community is not well served by 
the system we have. Changes in this arena 
must come from the legislature, not the bench. 
It is this reality that frustrates and angers the 
public who look to hold judges responsible for 
a system judges don't really control. 

Second, therapeutic courts work. Before 
I began working as a judge, if anyone had 
told me that the court I would feel repre- 
sents my greatest direct contribution to our 
community would be Family Treatment 
Court ("FTC"), I would have laughed. 
Okay, I probably would have guffawed! I 
am hardly a social worker or hugger by 
nature. Nevertheless, I treasure my hours in 
Family Treatment Court. And I am the 
most challenged there as a judge, meaning 
that court makes the greatest demands on 
my temperament, my perspective, my 
working to eliminate my biases and treat all 
clients the same, and my work to make just 
and fair decisions to help people change 
their behaviors and lives. 


If you've never seen how a drug treat- 
ment court works, you might check it out. 
For a minimum of one year, drug court 
participants are held accountable by fre- 
quent and regular appearances in recurring 
court appearances before the assigned 
judge where they are rewarded for doing 
well and sanctioned when they do not live 
up to their obligations. Parents are reunit- 
ed with children through FTC and crimi- 
nals stay out of the system with the help of 
Adult Treatment Court. The personal 
engagement that a drug court judge has 
with each participant is unique, particular- 
ly given the volume of our court dockets 
and the time limitations imposed by the 
need to get all of the work done. Drug 
courts are worth the time and effort. They 
save money and change lives. My next 
project: I'd like to see us start a Veteran's 
Court here in Durham. 

Next, our courts have an increasing num- 
ber of self-represented litigants coming into 
the family court and civil system—they are a 
growing burden on limited court time and 
judicial resources. Judges must reasonably 
accommodate these pro se litigants to make 
sure they have the opportunity to have their 
matters fairly heard without violating the 
principle of judicial impartiality. The great 
number of self represented litigants demands 
that judges assume a more interactive role 
with them and that requires a careful balance. 
This is a great challenge for our judges, par- 
ticularly our family court judges, as well as for 
attorneys who are more and more frequently 
faced with self-represented opposing parties. 

Finally, to paraphrase another judge and 
our newest Supreme Court justice, "A wise 
woman can make a decision at least as 
good, and perhaps better, than a man." In 
2009, only 8% of our superior court judges 
are female. We are better represented at the 
district court level (29%) and the appellate 
level (37% on the Supreme Court and 
27% on the court of appeals). District 
court judges are elected every four years. 
After the Republican Party of Minnesota v. 
White (536 U.S. 765 (2002)) decision, it's 
concerning that judges may be viewed by the 
electorate as too cagey when we take the 
position that it is inappropriate for judicial 
candidates to talk about the political issues 
the public expects. As a woman judge, | 
emphasize that it is important to be mindful 
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Raising the Bar for Federal 
Judges and Lawyers 
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he state of North Carolina sports seven law schools and 100 


county courthouses. Now, it also 


has its first chapter of the 


Federal Bar Association (FBA). 


Recognizing a necessity for an organization that focuses primari- 


ly on the needs of federal judges and practitioners, a group of 


lawyers and judges in western North Carolina has formed the a? auaiaa 


western district of North Carolina Chapter of the FBA. 


A History of Support for Federal 
Courts and Lawyers 

Founded in 1920, the FBA was originally 
designed as a professional organization to 
serve federal judges and government lawyers 
involved in federal practice. In the 1980s, 
attorneys engaged in private practice, along 
with law students, were allowed to join the 
FBA's ranks. Since then, the FBA's member- 
ship has swelled to over 15,000 members 
across the United States. 

Some of the purposes of the FBA are: 

m To serve as the national representative 
of the federal legal profession; 


= ‘To promote the sound administration 
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of justice; 

ms To enhance the professional growth 
and development of members of the federal 
legal profession; 

# ‘To promote high standards of profes- 
sional competence and ethical conduct in the 
federal legal profession; 

= To promote the welfare of attorneys 
and judges employed by the United States 
government; 

w To provide meaningful service for the 
welfare and benefit of the members of the 
association; 

= ‘To provide quality education programs to 


the federal legal profession and the public; and 


ms ‘To keep members informed of devel- 
opments in their respective fields of interest. 

These purposes are achieved through a 
variety of means. Headquartered now in 
Arlington, Virginia, the FBA and its chapters 
sponsor approximately 700 hours of continu- 
ing legal education events and classes annual- 
ly. The topics of these offerings run the gam- 
bit from federal procedure to substantive 
areas such as criminal law, Indian law, and tax 
matters. 

Through its related foundation, the FBA 
provides scholarships for law students as well 
as financial support for programs such as 


Books for Africa. 
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FBA members represent nearly every sec- 
tor of the legal community, from small to 
large law firms, attorneys serving in-house 
with corporations and federal agencies, and 
members of the judiciary. The FBA is the cat- 
alyst for communication between the federal 
bar and the bench, as well as the private and 
public sectors. 


A New Presence in the 
Tar Heel State 

Though the FBA has over 80 active chap- 
ters across the country and in Puerto Rico 
and the US Virgin Islands, no chapter had 
been located in North Carolina. According to 
the FBA's Jack 


Lockridge, the national organization had 


Executive Director, 
long been interested in establishing a chapter 
in our state. "North Carolina lawyers and 
judges, such as the late Robinson O. Everett, 
have been members of the FBA, but in years 
past the idea of beginning a chapter in North 
Carolina just did not seem to take root. That 
situation changed last year." 

In September 2009, a group of lawyers 
and federal judges from across the western 
district joined together to petition the FBA to 
grant a charter for the group. The application 
was allowed by the FBA's Board of Directors 
that same month and a charter was presented 
at the FBA's annual meeting in Oklahoma 
City shortly thereafter. 

Since then, the chapter has proceeded to 
elect its first slate of officers, pass bylaws, and 
begin the business of planning events. Also, as 
of the writing of this article, another group 
from the middle district has begun the process 
of establishing a separate chapter in that area. 

W. Carleton Metcalf, chair of the litiga- 
tion practice group with the Van Winkle Law 
Firm in Asheville, helped lead the charge to 
establish the western district's chapter and 
was elected as its first president. "A few years 


ago, | happened upon the FBA and, since I 


often handle cases in federal court, I became 
interested in the organization and joined as 
an at-large member. The more I learned 
about the group, the more I realized how a 
chapter could help our district," Metcalf said. 
"When I took the idea to some members of 
our bench and bar, we all agreed it would be 
a strong asset to lawyers and judges in west- 
ern North Carolina." 

In addition to Metcalf, US Magistrate 
Judge David S. Cayer serves as vice-president 
of the chapter, while assistant US attorney 
Amy Ray holds the position of secretary. 
Retired superior court judge Forrest Ferrell 
was elected as the chapter treasurer. The 
remaining members of the founding group 
are Mark T. Calloway, the Honorable Robert 
J. Conrad Jr., C. Frank Goldsmith Jr., David 
Le Grigg: Jezo thes Honorables Dennisel: 
Howell, the Honorable David C. Keesler, the 
Honorable Graham C. Mullen, the 
Honorable Martin K. Reidinger, Annette E. 
Tarnawsky, the Honorable Richard L. 
Voorhees, and the Honorable Frank D. 
Whitney. 


The Road Ahead 


The group is clear that it does not intend 
to infringe on the territory of other bar 
organizations. According to Metcalf, "The 
North Carolina Bar Association has a very 
strong history and place in North Carolina's 
legal circles. Likewise, our state's attorneys are 
recognized participants in the American Bar 
Association, not to mention numerous local 
bar groups. We fully understand that many, 
perhaps even most, of our chapter's members 
will be involved in other organizations. 
However, since the FBA is a bar association 
oriented directly toward federal judges and 
those appearing before the federal courts, we 
plan to offer programs and services that are 
specifically tailored to meet their needs." 

Magistrate Judge Cayer agrees. "There are 


many fine attorneys practicing in western 
North Carolina. The western district's chap- 
ter of the FBA will assist those who are 
already familiar with our federal courts to 
increase the level of their practice, while at the 
same time helping lawyers who may be less 
experienced in federal court understand how 
that forum operates.” 

The group has been hard at work planning 
events targeted toward those in federal prac- 
tice. "The western district includes four divi- 
sions that are spread over a large geographic 
area. Our goal has been to sponsor events on 
different topics in locations across the district 
so that as many lawyers as possible can take 
advantage of them," reported Metcalf. 

At press time, introductory receptions 
were scheduled for February in Asheville and 
Charlotte. In addition, the group plans to 
hold its Mid-Year Meeting, which will focus 
on civil practice in the western district, on 
April 23, 2010, in Asheville. The chapter's 
Annual Meeting will center on criminal prac- 
tice and will be held in Charlotte in October. 

Persons interested in the western district's 
chapter are invited to view the chapter's web- 
page at www.fedbar.org/WDNC. html or to 
contact one of the chapter's officers. 
Additional information about the FBA gen- 
erally can be obtained from the FBA's nation- 
al office at (571) 481-9100 or its website 


www.fedbar.org. = 


Forrest Ferrell is a retired senior resident 
superior court judge from Hickory having 
served 22 years. He now practices law in 
Hickory and is a member of the North Carolina 
State Bar Council. 

W. Carleton Metcalf is a principal with the 
Van Winkle Law Firm in Asheville, North 
Carolina. He maintains a litigation practice in 
which he regularly represents businesses of all 
sizes that are involved in commercial disputes 
before federal and state courts. 


Novice Judge (cont.) 


of the interrelationship between judicial 
independence and judicial diversity, particu- 
larly in light of the concerns about gender 
and racial bias in judicial performance evalu- 
ations and the diversity of people in our 
court system. I bring to the bench life expe- 
riences, common sense, legal scholarship, a 
strong work ethic, and my understanding of 
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the law. I will continue to work to make fair 
decisions based on the law and facts, free of 
the influence of other political institutions 
and without regard to whether my decisions 
are well-received by the public. I know that I 
am committed to being a good judge—I 
have many, many role models, supporters 
and encouragers. And I continue to grow a 
thicker skin to withstand the vagaries of 
being a public official and the criticism of 


my decisions which is to be expected, is part 
of the job, and is healthy in a democratic 
society. As it is said "If the going is real easy, 
beware, you may be headed downhill." = 


Judge Nancy Gordon became a district court 
judge in Durham County after a 27-year 
career practicing law. She is a board-certified 
family law specialist and is less of a novice judge 
with each passing day. 
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A Worrtsome Letter 


BY GREG GROGAN 


I received a letter from the Honorable 
Judge Silas Roe. It was Thursday, May 1, 
2008. He is a judge in my district with a bru- 
tal reputation. The newspapers say he is mean 
to everyone and would hold his mother in 
contempt. I'm not sure if that's true, but I am 
sure that I never wanted to find out. I'm called 
a transaction attorney, or a business attorney, 
or even a real estate attorney. I'll gladly go by 
any title if it'll keep me out of a courtroom. 

I was sitting at my desk happily minding 
my own business. The mail carrier made his 
stop, and after taking my mail from him, | 
flipped through the usual assortment of bills 
until I came to the envelope from a judge's 
chambers. I found it strange because it was 
addressed to me personally and not to the 
name of my law office. Inside I found a letter, 
on the courthouse letterhead, and the words | 
had to read twice: 

Mr. DeCarlos: 

The Honorable Judge Silas Roe requests 
your presence at his courtroom on Monday, 
June 9, 2008. Please make every effort to be 
present, and if you cannot attend please con- 
tact our office. Thank you. 

It was signed by the judge and that was all 
the information. I'd never received such a 
notice before, and I was dumbfounded. I start- 
ed to call the judge's office to see if this was a 
joke, but who would pull this stunt and why? 
I decided that the letter was real. Then I decid- 
ed that maybe I'd better figure out what was 
the reason behind the letter. I reread all my 
open files. There seemed to be no problem 
there, but I would check closer the next day. 
I'd also have to check all my closed files and see 
if anything jumped out at me. 

I fidgeted around until closing time and 
went home. When I walked in the door I was 
greeted by my wife. Mary Stringer had been 
my kindergarten companion. We met when | 
ran over her at recess one day. | was playing 
freeze tag with some new friends, and [| 
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stopped looking where I was going in order 
to avoid being made "it." I was running full 
steam ahead when | suddenly felt myself 
crash and fall to the ground. I looked under- 
neath me with the intention of letting the 
person interfering with my escape feel my 
wrath. Instead I saw this set of warm blue 
eyes that took my breath. Teachers rushed 
over to pick us up, but I made sure the hand 
Mary held when she was off the ground was 
mine. | will never forget our first conversa- 
tion. She started it. 

"My name is Mary. You busted my lip I 
think." 

"My name is Odd, er, Odell DeCarlos and 
I didn't mean to run into you. I was just try- 
ing not to get tagged." 

"You should say you're sorry." 

"T'm sorry." 

"You are the one they call 'Odd."" 

"Tt's a nickname. My name's Odell Donald 
DeCarlos." 

"I won't call you that. I'll call you Odell or 
lip buster, but not Odd." Mary stuck by that 
for several months, but the peer pressure built 
up too much. Finally, with an apology of her 
own, she began calling me Odd. By then we 
were a regular item at the school and we've 
never been apart since. 

"I received a letter from Judge Roe. He 
wants me in his courtroom on Monday 
morning.” 

Mary stopped shuffling her papers and 
gave me a look that said "Are you serious?” I 
can't explain that look, but I know it when I 
see it. I continued. "No explanation as to why. 
I'll find out when J arrive." 

"Aren't you going to call?" 

"I thought about it. If he wanted me to 
know then he could've put it in here." 

"T don't think I could wait. It'll keep you 
up tonight and you know it." 

"Thanks, and this conversation helps. 
Let's change the subject. What're you grad- 


The Results Are In! 


This year the Publications 
Committee of the State Bar sponsored 
its Sixth Annual Fiction Writing 


Competition. Eight submissions were 
received and judged by a panel of eight 
committee members. The submission 
that earned third prize is published in 
this edition of the Journal. 


ing?" Mary's a teacher. She knew even in 
kindergarten that she had a calling for that 
line of work. She started out as a math 
teacher, but eventually switched to teaching 
history. She hates it when I take an interest in 
her work. I read her text books and remark 
about the books' inaccuracies. I'm against 
political correctness in all its forms, and | 
don't believe fifth graders need to start out 
learning history from a slanted point of view. 
Mary sees things differently. 

I woke up Friday and I made a resolution 
not to worry about the letter. That lasted 
about ten minutes or until I made it from 
breakfast to the shower. Then I kept trying 
to consider all the possibilities, but really 
came up with none that sounded plausible. I 
kissed Mary goodbye and she headed off to 
school. I climbed in my car and headed for 
my office. Living in a suburb of Raleigh 
meant not having a long commute. Not hav- 
ing to leave my little town meant an even 
shorter commute than most. I was at work in 
under 15 minutes. 

I made it a policy to check my emails and 
return my phone calls each and every day. 
Then, first thing the next day, I check mes- 
sages again to see if someone called during 
the night. Sure enough, a lady named Kathy 
with Judge Roe called to make sure I would 
be in attendance on Monday. My level of 
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anxiety grew. Not only was I now sure that 
the letter was no hoax, but the judge has dou- 
ble checked on me. This meant he has some- 
thing planned for me. Still, Kathy's phone 
call gave me the opening I needed to call the 
judge. | remember picking up the phone and 
dialing the numbers. 

"Good morning. You've reached Judge 
Silas Roe's office. This is Kathy speaking." 

"Good morning. This is Odell DeCarlos 
calling and I'm scheduled to be in your court- 
room on Monday. I was calling to confirm I'll 
be there." 

"Oh good. The judge has asked me a cou- 
ple of times if you'd called. I'll be sure to let 
him know." 

"Kathy, do you mind telling me what this 
is about? The letter gave no indication." 

"T'll try to look and see." I waited for a cou- 
ple of minutes before she came back on. "I'm 
sorry Mr. DeCarlos. There's no indication on 
his calendar. He hasn't told me and I'm afraid 
he won't be in the office today." 

Frustration set in, but I had to be careful 
with Kathy. Making a judge's staff mad is an 
easy way to ruin a reputation and career. All 
of us lawyers pretend we're not at the mercy 
of people like Kathy, but in reality we know 
that people like her can do us a lot of dam- 
age. I politely ended the conversation, and 
then said my true feelings once the receiver 
hit the cradle. 

I picked up the day's paper from my door 
step. The brown room lightens up with the 
glow of the daily news. The economy's still 
struggling. The campaign was still going 
strong, and North Carolina is up for grabs. 
The Tar Heels were recruiting hot and heavy. 
Then my eyes found a story about Judge Silas 
Roe. I recognized his picture and then the 
headline got my attention: 

Judge to Attorney - "Be ready for trial or 
be ready for jail!" 

This was just what I needed to see. It 
seemed that the Honorable Judge called a civil 
case to trial and the attorneys for the plaintiff 
requested a reset. The judge, unhappy with the 
pace of the proceedings, told the plaintiff and 
the plaintiff's attorney team that they had one 
day. They would go forward with their case at 
that time or they would be held in contempt. 
The article continued on with examples of the 
judge holding defense attorneys, prosecutors, 
and civil litigation attorneys to a tough stan- 
dard. The article concluded with a mention of 
the judge's former prosecution days, and how 
the local citizens are lucky to have such a force- 
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ful judge on the bench. Again, what could this 
guy want with me? 

I put down the paper and went to my com- 
puter. My Hewlitt Packard is my second best 
friend. All my work gets saved on here, and I 
never have to argue with it. My early career was 
much different than what I do now. I remem- 
ber getting out of law school and wondering 
what I'd do. I landed a job with a solo practi- 
tioner, like myself, who did a little of every- 
thing. He dabbled in real estate, wills, elderly 
law, bankruptcy, divorce, and just about any- 
thing else that would pay the rent. He was 
moderately successful, but he couldn't afford 
to keep me around for long. 

I left his office and went to the district 
attorney's office. | was immediately put in a 
trial division since I had some experience. | 
protested that my experience in the courtroom 
was limited to filing documents in probate 
court, but apparently that was more than 
many of the others that came on at the same 
time. I'll never forget the first day on the job. 

I walked in and met the man who was 
going to be my trial partner. His name was 
Bob Stafford. He was a nice enough guy and 
we were about the same age. He showed me 
his office, my office, and then told me he had 
court that day. Our supervisor told me to tag 
along since it was my first day. We walked over 
to the courtroom and he told me about Judge 
Melvin Howard. Judge Howard, it seemed, 
liked having jury trials. They interested him, 
and since he didn't have to prepare or round 
up witnesses, he decided to have one as often 
as possible. My trial partner felt sure he was 
going to have trial this day so I could watch 
how it went. 

We entered the packed courtroom and | 
watched him walk to the front of the room. 
He met with defense attorneys and placed 
himself at the table for the prosecution. Soon 
the judge came out and called the courtroom 
to order. A few pleas were taken and the 
judge lined up the first case that was going to 
be a trial. Bob asked if he and the defense 
attorneys could approach the judge's bench. 
The judge looked confused but agreed. I 
could hear only whispers as they talked, and 
then the judge broke out in a smile. He called 
out my name and asked me to approach his 
bench. A little shocked, I awkwardly got to 
my feet and willed my legs to move me up to 
the front of the room. 

When I reached comfortable speaking dis- 
tance, the judge smiled down at me and said, 
"Mr. DeCarlos, I'm told you're to be a prose- 


cutor in my court. I look forward to seeing you 
in action. 

One thing that Bob hadn't mentioned 
was the judge's voice. I had heard deep voic- 
es, but this voice sounded lower than a 
whale's moan. I'm not sure Barry White 
could've touched these deep tones. It also 
had a powerful force behind it that I swear 
made my hair blow backwards as he spoke. 
My ability to move, speak, or show any signs 
of life left my body. I remember feeling sweat 
suddenly appearing on my hands and head, 
otherwise I might as well have been a man- 
nequin that someone delivered to the court. 
The judge continued smiling. 

Luckily, Bob sensed the rising panic in me. 
He turned and started talking to the judge as 
if it were he the judge had been addressing all 
along. "Judge, Mr. DeCarlos comes from a 
general practice firm that did very little in the 
courthouse. He's new to jury trials so I'll be 
with him to start." 

The judge nodded and smiled again. | 
found my voice, somewhat, and_ shakily 
thanked the judge for his time. The judge 
laughed and I quickly walked away. I found 
my seat in the back of the courtroom and 
took the next few minutes to recover and set- 
tled in for an entertaining afternoon. I looked 
around me at the sordid collection of human 
beings. I tried to decipher if I was looking at a 
witness, a defendant, or a victim as I studied 
the different people. There were people walk- 
ing in and out of the courtroom, and the 
scene was one of controlled chaos. I found it 
pleasant until I heard my name being called. 

At first, | thought I must've imagined it. 
Who'd be calling me? Then I looked around 
again, and again I heard my name. I finally 
looked up at the front of the room and saw 
Judge Howard waiving. I rose and walked 
toward the bench in a daze. 

"Mr. DeCarlos, your trial will begin in 
about 30 minutes. It's almost lunch time, so 
get everyone ready and we'll begin after I eat 
last night's leftovers." 

I stood staring for just a moment trying to 
understand what I'd just heard. "Excuse me, 
your honor, but did you say 'my case’ would 
be starting? I'm afraid I don't understand. | 
don't have a file or a case. I was sent here by 
my supervising attorney to observe." 

"Mr. DeCarlos, you were hired by the dis- 
trict attorney were you not?” 

Piessiny 

"You are an attorney are you not?” 

pes sir. 
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"Then you are ready to try this case." 

"Your Honor, I'm not at all ready to try this 
case. | don't know the defendant's name. | 
don't know what he's charged with. I don't 
know the location, names, or trustworthiness 
of the witnesses. I don't even know the loca- 
tion of the case file." 

"Mr. DeCarlos, I gave you 30 minutes. 
Make yourself ready." 

"Your Honor, you cannot possibly expect 
me to get totally ready in 30 minutes on a case 
I've never seen." 

The judge sighed. That's never a good sign. 
"Again, you work for the district attorney's 
office don't you?" 

"I do today your honor, but if you make 
me go to trial then I might not tomorrow." 

"Let's worry about tomorrow when tomor- 
row comes. See you in 30 minutes." 

That was my introduction to life in the 
prosecutor's office. I managed to find the file, 
locate my witnesses, and pick a jury. After the 
jury was picked I discovered that I had a pos- 
session of cocaine case. My arresting officer did 
a great job testifying as did his backup officer. 
Then my crime lab witness, who had never 
received a subpoena, got stuck in traffic and 
the judge dismissed my case. I went home to 
Mary and told her the whole story. My life had 
taken a dramatic turn. 

The phone brought me back to reality 
and the present. Mary called to remind me 
that I needed to get home early tonight. I 
needed no reminder. I had forgotten our 
anniversary before, and I paid the price. This 
time I was taking Mary into downtown 
Raleigh for a very nice dinner and maybe a 
carriage ride around the town. We always 
enjoy our trips to Raleigh, even though they 
are rare, and | enjoy hearing a tour guide tell 
me all about the big city where I grew up. I 
sometimes think I want to retire and be a 
tour guide. Share my knowledge of the city 
with others and enjoy the atmosphere of the 
area. Then I realize I only want to reminisce 
and make others enjoy my stories. I probably 
wouldn't be a popular guide. 

As the day went by I worked on a couple of 
articles for those same trade magazines I had 
received in the mail. I'm not a writer by pro- 
fession, but I do occasionally get asked to sub- 
mit articles on a few topics. I have written on 
commercial and residential real estate, contract 
preparation for the buying and selling of busi- 
ness entities, and setting up a corporate struc- 
ture. I take great pains in my writing, I've read 
pieces where it was obviously not the writer's 
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best work, and I've never wanted to be lumped 
in that category. I never receive much feed- 
back, but they keep asking me for submissions 
so I take that as a good sign. The nature of my 
work doesn't lend itself to going out in public, 
so I grasp at what other attorneys might think. 
Getting caught up in my work also makes the 
day go faster. | only thought about my upcom- 
ing courtroom adventure about ten times 
before lunch, and only about ten more times 
after lunch. Even with all that thinking I'd 
found no answer. 


At 3:00 I packed up my work and headed 


-home. I beat Mary home, which is unusual, 


and I showered for our date. We rarely get a 
chance to go out alone. We have two chil- 
dren, but both are in college. They come 
home on weekends from Chapel Hill to do 
laundry and get free food or health care. Our 
son, Ronald, is going to be a pharmacist he 
says. He's only a freshman so we'll see. Our 
daughter, Rachel, is a junior and is planning 
on being a teacher like her mother. That I 
believe. She spent her life taking care of her 
little brother and playing school. 

Mary came in the door and brought me 
back, again, to the present. She showered and 
changed her clothes to something fancy. We 
jumped in the car and took off for a place 
called Bravo. It was a restaurant I had read 
about in a magazine, and made the reservation 
a few weeks earlier. The place was supposed to 
have great views and great food. Once we 
arrived we stepped inside and surveyed the 
scene. Very formal with white table clothes and 
expensive silverware. The room was painted an 
off white color and the heavy drapes are a 
shade of dark raspberry. We took our seats next 
to large windows that provide a clear view of 
the skyline. At this point the place was win- 
ning me over and I hadn't even tried the food. 

The waiter goes to get our drinks, and we 
begin our annual teasing. I started. "So, Mary 
Stringer DeCarlos, why did you marry me 27 
years ago today?" 

"Silly. For your money. I figure any day 
now we'll be on easy street. Besides, your 
brother wasn't interested in me. Why did you 
marry me?" 

"You were the best looking girl in the 
school, and my dad said I should." I ignored 
the comment regarding my brother. He was 
always more popular than me. 

"Ha! My dad said Odd DeCarlos was 
nothing but trouble." When she said this I felt 
her foot rub on my leg. Still playing "footsie" 
after 27 years! 


" always said he was smart. You know, in 
all seriousness, he prevented me from marry- 
ing you two years earlier. | wanted to get mar- 
ried to you at 18." 

She looks at me with a slight smile. "What 
stopped you?" 

"The thought of your dad chasing me 
around the yard with an axe. Besides, my dad 
also said he didn't want to have a teenage 
daughter-in-law." 

We enjoyed what truly was one of the best 
meals I've ever eaten. Mary ordered something 
healthy, as usual, while I ordered a steak. I am 
not sure if it was the steak, the potatoes, or the 
company, but it was a fantastic time. After the 
meal we walked around the city for a little 
while. The air was cool and the humidity was 
low. Conditions were so good that we didn't 
even notice or care about the time. It was very 
late when we came home and we found both 
our teenagers asleep in their beds. 

When the alarm went off on Monday 
morning | was surprised to find that I actually 
did sleep. I didn't sleep much, but four hours 
was much more than I would've guessed _pos- 
sible. I took my shower before Mary, and then 
she caught up to me in the kitchen. She gave 
me a morning kiss and asked, "Today's your 
big day. Are you excited to go back to court 
now that the day's here?” 

"Excited? No, I don't think what I'm feel- 
ing is excitement." 

"Silly. It'll be no big deal. Just wait and see." 

"I really hope you're right. Judges aren't 
known for summoning attorneys just to tell 
them what a great job they're doing." 

We said little else because she could see I 
was just not in the mood for it. We said our 
goodbyes and I began my drive to the court- 
house. When I worked as an assistant district 
attorney I would sometimes think the drive 
took hours. This day, even with traffic, the 
drive took less than 15 minutes. I was hoping 
for a major traffic calamity, but no such luck. 

The courthouse still had that giant steril- 
ized look to it. The gray marble on all four 
sides looked like it might have just been pol- 
ished in detergent, and the air smelled crisp 
but musty. I parked in my old parking lot that 
now charges the ridiculous amount of ten dol- 
lars for a spot. The cost is the same whether 
you park for five hours or five minutes. I held 
my hopes that my visit would be short. | 
walked into the main lobby and preceded 
through the security areas. The inside was just 
as sterile as the outside. Gray marble and 
wooden railings line the building. The place 
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looks like you could eat off the floor, but those 
of us who have worked there know better. I 
found my way over to the elevators to go to 
floor three. The elevator was crowded with 
other attorneys, defendants, witnesses, and 
groupies who just like to hang around the 
building. When the bell rang, and the elevator 
stopped on floor three, just about everyone 
onboard got off. As a group everyone looked 
around for their designated site, and I found 
Judge Roe was in courtroom 3E | remembered 
that being the biggest courtroom, and it was at 
the end of the hall. To my surprise, just about 
everyone in the hallway also headed toward 
that courtroom. 

I held the door for everyone as they filed in 
and took seats. I could see the inside of the 
courtroom and a wave of nostalgia rushed over 
me like a wave over rocks. I took a seat as far in 
the back as possible. In my earlier days I 
could've recited facts about the cases on the 
day's calendar, and I would've recognized 
many of the people. I noticed that a few of the 
attorneys, and they can always be distin- 
guished from other people by their eccentrici- 
ties, took an interest in me. I saw one point my 
way and whisper to a colleague. I told myself 
that this was paranoia, but I saw a few others 
looked my way as well. 

Up front there were three tables set up. 
Attorneys were mingling around the tables 
with papers and books spread out all over 
every possible inch. I rarely ever saw three 
tables set up because there were usually only 
two sides to each fight. Whatever was on the 
calendar would take second fiddle to the main 
case. The sheriff deputy assigned to the court- 
room and the judge's calendar clerk came out 
and took their seats. The deputy, in the cus- 
tomary brown uniform, told the courtroom 
that the judge was on the way. All people in 
attendance were expected to stand when the 
judge entered, and he would start the pro- 
ceedings with some announcements. | 
remembered that the announcements will 
cover such mundane topics as turning off cell 
phones and pagers, attorneys were to stand 
when and if the judge calls their case, attor- 
neys were to identify themselves before speak- 
ing, and any disrespectful behavior would be 
dealt with by the deputy. I always wondered if 
judge's got tired of giving this spiel, but it was 
a necessary speech and often violated by those 
not listening, 

I was lost in my thoughts when the gavel 
resounded through the room. The deputy 
barked out for everyone to stand and called 
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out that the court was now in session. Judge 
Roe came out from his chambers with his 
black robe flowing behind him. Judge Roe, a 
large man with thick gray hair and stern fea- 
tures, sat down. Everyone in the courtroom sat 
down and the deputy retreated to the corner of 
the room where he blended in with the panel- 
ing. The judge leaned over his desk and whis- 
pered to the court clerk. I could not hear the 
words, but I saw her shake her head. 

The judge sat back up and cleared his 
throat. "Is Mr. Odell DeCarlos present?” 

I now understand that the trouble I had 
getting up was due to my legs not wanting to 
work. I clumsily stood and answered. "I am, 
your honor.” I heard a few whispers and saw 
more than a few heads turn my way. 

"Mr. DeCarlos, can you come forward 
please." 

"Yes sir." My walking was the same as a 
drunk man. I couldn't feel my legs, but I was 
conscious of my arms swinging. I couldn't 
remember how I ever felt comfortable in a 
place such as this. | made my way up to the 
front and stood between the tables. The 
attorneys seated at each table looked at me 
with curiosity. 

"Mr. DeCarlos, we appreciate your coming 
today. I'm told you're the man for the job." 
The judge had serious demeanor, but the look 
on his face was friendly. He had a slight smile 
and his eyes showed he was in a light mood. 

"T'll do what I can your honor." I felt the 
need to say something and that was all | 
could deliver. 

"What do you think of our problem?" 

This was an odd question. Judges usually 
don't speak about cases, much less a case they 
are currently hearing. I looked around at the 
three tables. The attorneys were all looking at 
me with a sense of anticipation. "I have no 
information on this case.” 

The judge looked puzzled at this state- 
ment. "Did you not receive my letter request- 
ing your presence and explaining the situa- 
tion?” 

"I received a letter requesting my presence, 
but nothing else. I considered it curious, but I 
just thought I'd have it explained to me when 
I arrived." 

"My apologies, Mr. DeCarlos, for keeping 
you in the dark. I'm sure it's my fault that you 
were not given an explanation for the request. 
We have a delicate matter here. Both sides 
seem to be making a claim over some proper- 
ty. We also have a third party holding money 


in escrow for the rightful owner. I've listened 


to the outline of the case as told by all sides, 
but I'm not an expert in this area. I'm told I 
can use someone to come in and try to arbi- 
trate the situation as a special master, and you 
were recommended. If you don't mind my 
saying, I was also told you were a bit of a 
recluse so | might have a hard time getting you 
here. I'd like for you to hear the arguments and 
give each side some of your time.” 

I took a deep breath. "I'll do my best." 
Just what I need. A final exam in front of 
witnesses. 

Each side takes their turn telling me why 
they have the best claim to this half acre com- 
mercial tract just inside the city. They show 
me deeds, letters, tax records, and surveys. 
They tell me of their witnesses and what testi- 
mony I could expect in a trial. The third 
group sits until the end and then they tell me 
they just want to know where to deliver the 
money. I begin asking questions and making 
points. Soon I find myself lost in the moment. 
I'm no longer in the courtroom but on the 
side of the road looking at a prized piece of 
land. I can see the survey lines and I can see 
the area of dispute. I'm only vaguely aware of 
the words leaving my mouth and if Judge Roe 
ever speaks then I don't hear. I ask all the 
questions I feel I need and then I start a 
monologue. I explain to the court the ruling 
that makes the most sense, and how the 
paperwork should read so that future title 
examiners will have a resolution. I'm not even 
sure how long | talk, but when done I feel as 
if I've run a marathon. 

I look around the room and see attorneys 
sitting with their mouths hanging open. 
There is only silence for a few seconds before 
I hear a low chuckle. I turn to see the judge is 
actually laughing. He catches himself and 
drinks a sip of water. Then he looks around 
the courtroom. 

"My fellow attorneys, I think we all just 
got schooled. I hope I can remember half of 
what I just heard. Mr. DeCarlos, your reputa- 
tion doesn't do you justice. People say you 
know your stuff, but I don't think that suffi- 
ciently covers it.” 

I don't know what else to say, so I say 
thank you. I ask the judge if there's any other 
service I can provide. 

"No, I think that's all. | don't think my 
brain can handle any more educating. The 
parties in the case should have more than 
enough to resolve this problem now." 
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The F-Bomb—A Tale of Two Lawyers 
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ave you been faced with 
unprofessional conduct by a 
North Carolina lawyer or 
judge? What did you do 
about it? What could you have done to cor- 
rect or at least try to correct the problem? 

In North Carolina we have a program 
called the Professionalism Support Initiative 
(PSI) which was designed by the Chief 
Justice's Commission on Professionalism 
(CJCP) to address conduct that does not vio- 
late the Rules of Professional Conduct, but 
which is offensive and negatively affects our 
profession. Some professionalism problems 
arise due to personal or professional issues 
within a lawyer or judge's private life. Other 
problems result from depression, other men- 
tal impairments, and substance abuse. 
Oftentimes, however, such things as person- 
ality conflicts, a "win at all costs attitude,” 
and not knowing how to disagree without 
being disagreeable can escalate into unprofes- 
sional conduct. The PSI program is a confi- 
dential peer intervention program designed 
to deal with unprofessional conduct. 

The following anonymous comments 
were submitted by a participant in the PSI 
program: 


I am a sole practitioner with a criminal 
law practice. I received my undergraduate 
and law degrees from two very prestigious 
schools outside of North Carolina. After 
practicing in another state for several years, | 
moved to North Carolina and have enjoyed 
my time here. 

One of my former clients was contacted 
by a representative of an attorney seeking 
certain information. Before answering any 
questions, the client said that he wanted to 
contact his lawyer (me). After he explained 
the matter to me, I advised him that he did 
not have to make any comment on the mat- 
ter and I wrote a letter on the client's behalf 
setting forth this position. Soon after, while I 
was dealing with a very complex matter, I 
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was caught off-guard by a phone call from 
the other attorney. My perception was that 
the attorney was upset with my former client 
not furnishing the information that this 
attorney wanted and was upset with me for 
advising the client not to cooperate. 
Unfortunately, my conduct in response was 
not very civil and was very unprofessional. 
After listening to his interpretation of the 
law, which I disagreed with, I interrupted 
this attorney and told him to "Go f--- your- 
self." The attorney was shocked and upset 
but kept arguing with my position as | 
dropped another "F-bomb." 

The offended attorney contacted the 
CJCP with a PSI complaint. A representative 
from the CJCP contacted me and suggested 
a confidential meeting to discuss my con- 
duct towards the other attorney. Although I 
was worried about the matter, I agreed to 
meet with him, and I am glad I did. 

The meeting started with a handshake 
and the exchange of personal information. 
It was apparent that the CJCP representa- 
tive was not interested in causing me any 
new problems, but wanted to help me deal 
with an existing problem. I wanted to 
know more about the PSI program and the 
CJCP, because there was no such profes- 
sionalism commission in the state where I 
previously practiced. 

During our meeting, I was asked to 
explain my conduct and what had provoked 
me to the point where I would say the things 
I did to the other attorney. I was defensive 
and talked about the strength of my legal 
arguments; however, I admitted that I would 
not have used that type of language in front 
of a judge. 

We discussed the informality of our soci- 
ety and the types of conduct we hear and see 
in the media everyday. But this was a legal 
matter, and what became clear very quickly 
was how distracting my use of profanity was 
from what should have been a sharp discus- 
sion of the investigation and the exercise of 


constitutional rights. When I asked the 
CJCP representative what he thought [| 
should do, he said that I should write a letter 
of apology to the other attorney. 

I wrote the letter, and the offended 
attorney was very appreciative of and 
receptive to my apology. The attorney indi- 
cated that he would like to get together in 
the future to talk. I know we will discuss 
the difference between the professionalism 
effort in North Carolina and the former 
state where we both practiced. 

To have someone take me to lunch to talk 
about the importance of professionalism was 
a great way to deal with this matter. I will 
take more care in the future in order to 
ensure I am respectful of lawyers, judges, and 
clients. As a result of the PSI intervention, | 
have met new lawyers and hope that my rela- 
tionship with them will lead to friendships, 
both personal and professional. 


PSI is one avenue in which to address 
unprofessional conduct among lawyers and 
judges and has had a successful outcome in 
almost every case where the CJCP has been 
involved. In the above experience, the attor- 
ney realized his behavior was unprofessional 
and apologized for it. The offended attorney 
was appreciative of this apology, thereby 
opening the lines of communication to 
resolve the original legal issue between them. 

Most lawyers are reasonable people with 
their own human flaws and issues. We all 
have different personalities, biases, back- 
grounds, and opinions. Sometimes, those 
differences can cause us to act in a way in 
which we generally do not act, and which 
may be characterized as unprofessional. — 


If you are aware of unprofessional conduct 
by a lawyer or judge and you think a confiden- 
tial intervention may help, please contact Mel 
Wright at the NC Chief Justice's Commission 
on Professionalism at (919) 890-1455 or 
email to Melvin.E Wright@nccourts.ore. 
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EOL TA: UPDATE 


IOLTA Faces Difficult Economic Times 


Income 

Final information on IOLTA income 
earned in 2009 will not be received and 
entered until January 31, 2010; however, 
we know that we were hard hit by the eco- 
nomic downturn which has seen unprece- 
dented low interest rates being paid on 
principal in lOELA 


accounts. Following a record-breaking year 


lower balances 
for income in 2008 (surpassing $5 million) 
fueled by moving to a mandatory program, 
we had income declines of over 50% for 
every month in 2009. 


Grants 

IOLTA board meetings in September and 
December 2009 were very difficult as we 
struggled to make good decisions regarding 
grant and reserve funds to provide much- 
needed assistance to legal aid organizations 
not only in 2010, but also into the next few 
years. Because we kept 2009 grants flat while 
moving our income increase to reserves, our 
reserve fund held $2.67 million. However, 
looking at predictions that interest rates will 
not increase before late 2010, the trustees 
determined that they would need significant 
funds from the reserve to make both 2010 
and 2011 grants. Therefore, they decreased 
the number of 2010 grants by deciding not 
to make grants to new organizations or for 
new programs. They also decided not to 
make 2010 grants to a number of organiza- 
tions that receive funds for administration of 
justice programs including summer intern- 
ships to law schools. Hopefully, increased 
income in the future will allow those organi- 
zations to again receive grants. At the 
December grant-making meeting, the board 
determined that they could take $1 million 
(or approximately 37%) from the reserve 
fund and made just over $3 million in grants 
for 2010 (compared to $4.1 million in 
2009). Grants to legal aid programs were 
decreased by approximately 20%. 


State Funds 


During the 2008 calendar year, in addi- 
tion to its own funds, NC IOLTA adminis- 
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tered over $6.4 million in state funding for 
legal aid on behalf of the NC State Bar. 
Through the third quarter of 2009, NC 
IOLTA had administered $4.8 million in 
state funding. 

The legal aid programs worked hard to 
sustain the state funding for legal aid which 
is even more necessary in the economic 
downturn. The Equal Access to Justice 
Commission, the NCBA, and the Equal 
Justice Alliance pressed for increased state 
funding to meet the increased needs. 
Unfortunately, appropriated funds for legal 
aid were decreased by 25% for 2009-2011. 
Supporters will be working to restore and 
increase legal aid funding for the future. 


Celebrating NC IOLTA's History 

NC IOLTA celebrated its 25th anniver- 
sary in 2009. To honor the occasion, the NC 
State Bar Journal published a three-part 
series of articles on NC IOLTA. All the arti- 
cles can be accessed at the State Bar's website: 
www.ncbar.com/IOLTA_articles.pdf. An 
article focusing on the importance of our 
relationship with North Carolina banks over 
the years was published in the NC Bankers 
Association publication. We are now placing 
shorter articles with a local focus in local bar 
publications. 


FDIC Coverage of IOLTA accounts 


Following an intensive comment period 
regarding the rules of the FDIC Temporary 
Liquidity Guarantee Program during fall 
2008, it was decided that all funds in an 
IOLTA account, regardless of amount, would 
be insured in full by the FDIC and backed by 
the full faith and credit of the United States 
government (unless the bank opted out of the 
notices). This 
Transaction Account Guarantee program 
(TAG) coverage has been extended through 
June 30, 2010. IOLTA accounts held in insti- 
tutions that opt out of the TAG program are 
insured up to $250,000 per owner (i.e., 
client). A list of banks opting out of the pro- 


program with posted 


gram is now accessible through the FDIC 


website. Information regarding FDIC cover- 


age of trust accounts is posted on the NC 
State Bar website. 


Considering Comparability 

Over the last several years, many 
IOLTA programs in other jurisdictions 
have passed a comparability requirement, 
which requires lawyers to maintain their 
IOLTA accounts at banks that pay rates on 
those accounts that are comparable to what 
the banks pay on other, similar accounts. 
As of December, when the South Carolina 
Supreme Court approved a revision to its 
IOLTA rules, 30 of 52 jurisdictions have 
adopted comparability. NC State Bar Past- 
President John McMillan made exploring 
comparability for NC IOLTA a goal of his 
presidency, and the concept is supported 
by NCBA leaders and the NC Equal 
Access to Justice Commission. 

Having seen other states increase IOLTA 
income through comparability, the NC 
IOLTA trustees felt it was their duty to 
explore whether such a requirement would 
IOLTA North 
Carolina—particularly since a majority of 
NC IOLTA accounts are held at multi-state 
banks that are already operating in compara- 
bility jurisdictions. NC IOLTA trustees 


engaged a consultant whose analysis of the 


increase income in 


program determined that, under compara- 
bility, significant increases could be projected 
for the future and recommended that North 
Carolina immediately begin the process of 
moving to comparability so it will be in place 
when the rate climate improves. This report 
was presented to the IOLTA Trustees and the 
NC State Bar during the State Bar meeting 
in April 2009. 

IOLTA and State Bar staff and leader- 
ship established a dialogue with the NC 
Bankers Association and drafted a pro- 
posed IOLTA rule revision requiring com- 
parability that was approved for publication 
for comment by the NC State Bar Council 
at its October 2009 meeting. The IOLTA 
Board recommended to the NC State Bar 
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Vue Been Saread 


BY SUZANNE LEVER 


he protection of client confi- 

dences is one of the most 

significant responsibilities 

imposed on a lawyer. Rule 
1.6(a) of the Rules of Professional Conduct 
provides that a lawyer shall not reveal 
information acquired during the profes- 
sional relationship with a client unless (1) 
the client gives informed consent; (2) the 
disclosure is impliedly authorized; or (3) 
one of the exceptions set out in Rule 1.6(b) 
applies. The confidentiality rule applies not 
only to matters communicated in confi- 
dence by the client, but also to all informa- 
tion acquired during the representation, 
whatever its source. 

One of the exceptions set out in Rule 
1.6(b) provides that a lawyer may reveal 
confidential information to comply with 
"the law or court order." See Rule 1.6(b)(1). 
Because compliance with a subpoena is 
required by law, a lawyer who is served with 
a subpoena may reveal information that 
would otherwise be protected under Rule 
1.6(a). However, the lawyer continues to 
have an obligation to protect privileged 
information. Although the concepts of con- 
fidentiality and attorney-client privilege are 
often used interchangeably, privilege applies 
to a much narrower category of client infor- 
mation. The lawyer must assert the privilege 
on behalf of the client and must make all 
nonfrivolous arguments that the informa- 
tion is protected by the attorney-client priv- 
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ilege or other applicable law. See Comment 
[14] to Rule 1.6. The lawyer's professional 
obligation is to resist disclosure of privileged 
information until a court has determined 
that disclosure is in fact required by law. In 
the event the court orders disclosure, the 
lawyer must consult with the client about 
the possibility of appeal. Unless review is 
sought, Rule 1.6(b)(1) permits the lawyer to 
comply with the court's order. 

A lawyer who is served with a subpoena 
should first determine whether the client 
consents to the disclosure. The lawyer should 
discuss the subpoena and its ramifications 
with the client. If the client has no objection, 
the lawyer may disclose all of the information 
requested by the subpoena. 

If the lawyer is unable to obtain the 
client's consent, to comply with the law the 
lawyer may produce anything that is not priv- 
ileged. As to information that the lawyer 
believes is privileged, the lawyer should make 
a motion to quash, make a motion to modi- 
fy, or specifically object to the production of 
the privileged information. The lawyer 
should err on the side of objecting if the 
lawyer is unsure whether certain information 
is privileged. In addition, the lawyer should 
only produce what is necessary to comply 
with the subpoena. The lawyer should 
inform the client that the lawyer may be obli- 
gated to reveal information if required to do 
so by court order. 


After a ruling on the privilege issue, the 


Bank News 


There are now 100 banks in North Carolina that have IOLTA accounts. A current 
Bank List is kept updated on the NC State Bar website. Banks that waive service charges 


or pay a higher yield on IOLTA accounts are highlighted on the list. 
New Banks. We are pleased to welcome the following banks that have opened NC 
IOLTA accounts since the last publication of the Journal: 
American National Bank, Yanceyville : : Pisgah Community Bank, Asheville 
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lawyer may produce information required by 
the court's order, unless the client requests an 
appeal. The disclosure should again be no 
greater than necessary to comply with the 
order. The lawyer can still refuse to disclose 
the information without violating the ethics 
rules because Rule 1.6(b) provides that the 
lawyer "may reveal" the protected informa- 
tion. However, the lawyer may face contempt 
charges for disobeying the court's order. 

If the lawyer no longer represents the 
client, the lawyer does not have to expend his 
own money to appeal, etc., but the lawyer 
does have to assert the privilege. However, 
once a court order is entered, the lawyer is not 
required to file an appeal. If the client is rep- 
resented by a new lawyer, the subpoenaed 
lawyer should notify the new lawyer of the 
need to discuss filing appropriate motions or 
an appeal with the client. 

The lawyer should also contact his mal- 
practice insurance carrier. Some carriers 
choose to have a lawyer present at depositions 
or hearings to make sure an insured does not 
inadvertently disclose information unrelated 
to the deposition matters or otherwise. Or, 
the lawyer may want to hire his own lawyer 
to advise him about what materials are privi- 
leged and should, therefore, not be produced 
in response to a subpoena, or to represent 
him at a deposition or hearing. # 


Suzanne Lever is assistant ethics counsel for 


the North Carolina State Bar. 


IOLTA Update (cont.) 


Council that it adopt the comparability 
requirement in the proposed rule. After 
being published for comment, it was adopt- 
ed by the council at the January meeting and 
was forwarded to the NC Supreme Court 
for approval. The Court approved the rule 
on January 28, 2010. = 
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Profiles in Specialization—Stewart Poisson 


AN INTERVIEW BY DENISE 


joined her father, Fred Poisson Jr., and grandfather, 


Fred Poisson Sr., in practice. Stewart focused her practice on workers' compensation 


law and personal injury law, planning to sit for the certification exam in workers’ 


compensation when she became eligible. She achieved that goal in November 2009, 


following in her father's footsteps—he is also a specialist in workers' compensation 


law. Below are Stewart's comments about the specialization program and the impact 


she anticipates it will have on her career. 


Q: Why did you pursue certification? 

My father (Fred Poisson Jr.) encour- 
aged me to pursue certification as soon as 
I was eligible. He serves as a State Bar 
Councilor and has always been a big sup- 
porter of the certification program. 

Q: How did you prepare for the exami- 
nation? 

As I have been teased, I over-prepared, 
but that's my nature. I read Chapter 97 of 
the General Statutes, I used the study guide 
information online, and I read the 
Industrial Commission Rules and 
Mediated Settlement Rules. I talked to 
other board certified specialists and, based 
on their suggestions, I read the appellate 
case law for the previous three years. I 
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MULLEN, 


Carolina at Chapel Hill. Following graduation, she ms 
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recently had an opportunity to talk with Stewart Poisson, a board certified specialist practicing in Wadesboro 


and Wilmington. Stewart received both her undergraduate and law degrees from the University of North 


Stewart Poisson 


devoted the better part of a three-day 
weekend to reading and studying. 

Q: Was the certification process valuable 
to you in any way? 

When I applied, I had been practicing 
just five years. Part of the application 
process involves gathering references and 
listing some basic information about your 
involvement in the practice area. I was 
really proud to look back over the five- 
year period and see what I had accom- 
plished. I was glad to see that my success 
rate was good overall. I also really appreci- 
ated the opportunity to seek references 
who would recommend me for this pro- 
gram based on my work history and abil- 
ity, not my father's. We collaborate a lot 


in our work, but for this I needed to reach 
out on my own. 

Q: How do you envision certification 
being helpful to your practice? 

I know that I look young and am rela- 
tively young in my profession, so I imag- 
ine that this will help instill my clients 
with additional confidence in my abilities. 
I have had a lot of experience, and I know 
the practice area well. It will be really nice 
to have gone through this vetting process, 
to have this distinction that shows my 
dedication to this practice area. 

Q: What have your clients, staff, and col- 
leagues said about your certification? 

Many of my clients were aware that | 
was taking an exam, so they have been 
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really excited for me. The staff has been so 
supportive and very complimentary. I 
heard from others that my father was 
beaming! 

Q: How do you think your certification 
will benefit your clients? 

The studying that I did for the exam 
has already been a benefit to my clients. 
On a daily basis, in a busy practice, you 
don't have an opportunity to do a really 
comprehensive review of the law. Making 
the time for this review was a great 
refresher for me, and I ran across a few 
special cases that had direct implications 
for matters I was currently handling. I 
also think the certification will give clients 
more confidence in my work and help 
with building trust and long-term rela- 
tionships. 

Q: How do you stay current in your 
field? 

I read Lawyers Weekly, appellate court 
decisions, and my practice area listservs. 
The NC Advocates for Justice offer really 


great continuing legal education courses, 


Criminal Law 

Scott Casey, Boone (State) 

Jeffrey Cutler, Wendell (State) 

J. Michael Edney, Hendersonville (State) 
Walter Jenkins, Biscoe (State) 

James Lupton, Beaufort (State) 

Anand Ramaswamy, Greensboro 
(Federal/State) 

Robert Trenkle, Durham (Federal/State) 
Haywood White, Wilmington 
(Federal/State) 


Elder Law 

Kathryn C. DeAngelo, Surfside Beach 
Mark E. Edwards, Nashville 

Laurence S. Graham, Greenville 

Larry S. Hartley, Asheville 

Diana A. Johnston, Hendersonville 
Caroline T. Knox, Hendersonville 
Benjamin B. Liipfert III, Winston-Salem 
Robert A. Mason, Asheboro 

Katherine A. Mewhinney, Winston-Salem 


Dennis J. Toman, Greensboro 
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Congratulations to 


including a particularly good one on work- 
place torts each year in December. 

Q: Is certification important in your prac- 
tice area? 

It is. We have very complex options for 
handling cases. We have to be familiar with 
the law to get our clients the best result. 
Dabbling in workers’ compensation law 
can be dangerous. The certification pro- 
gram identifies those who focus on this 
area, have passed an examination, and real- 
ly know this area of the law. 

Q: How does specialization benefit the 
public? 

I think it is most helpful in educating 
the public. I think it must be quite daunt- 
ing to have to choose an attorney, particu- 
larly if you don't know someone in the 
legal profession. It is very helpful to have 
an objective process to vet attorneys that 
clients can use with confidence. 

Q: Are there other areas in which you 
think certification could be offered? 

I would love to see certification offered 
in personal injury law. I know that it would 


Estate Planning 

Eldridge Dodson, Wilmington 
Timothy Jones, Raleigh 

Danica Little, Charlotte 

Patrick Newton, Hendersonville 


Family Law 

Melissa Averett, Chapel Hill 
Loretta Biggs, Winston-Salem 
Paul DeJesse Jr., Charlotte 
Brian King, Rutherfordton 
Jeffrey Marshall, Raleigh 
Jennifer Moore, Asheville 
Steve Ockerman, Charlotte 
Allison Pauls, Charlotte 
Michelle Reingold, Winston-Salem 
Michael Romano, Charlotte 
Leigh Sellers, Charlotte 
Jennifer Smith, Chapel Hill 


Immigration Law 


Victoria Block, New Bern 


Real Property Law 
J.C. Hearne, Wilmington (Residential) 


the Newest Board Certified Specialists 


be a very difficult screening process to cre- 
ate, given the variety of factors that you 
could consider as qualifying someone in 
this practice area to take a certification 
exam, but think it would be a real benefit 
to the public. I would also be interested in 
seeing something for civil litigation, per- 
haps a specialization exam that covers the 
rules of evidence and civil procedure. 

Q: What would you say to encourage 
other lawyers to pursue certification? 

I would point out that taking three 
days to study is not a huge time commit- 
ment compared to the span of your career. 
You'll be amazed at all that you know and 
you will also see things that you need to 
review. If you're dedicated to your prac- 
tice area, you want to continue improv- 
ing. There are many personal and client 
benefits to becoming a board certified 
specialist. = 


For more information on the State Bar's 
specialization program, please visit us on the 
web at www.nclawspecialists. gov. 


Gregory Kunkleman, Charlotte 
(Residential) 

Robert Lawson, Raleigh (Commercial) 
Robbie Parker, Wilmington (Residential) 
Carolyn Snipes, Asheville (Residential) 
Garrett Walker, Greensboro (Commercial) 
Amy Zeko, Wilmington (Residential) 


Social Security 
Monica Savidge, Wilmington 


Workers' Compensation 
Jill Calvert, Charlotte 
Scott Galiger, Greensboro 


Barry Jennings, Durham 

Rufus Permar II, Greensboro 
Elizabeth Stewart Poisson, Wilmington 
Daniel Pope, Raleigh 

Robert Starnes, Charlotte 

Louis Waple, Charlotte 


These lawyers were certified by the North 
Carolina State Bar Board of Legal 
Specialization on November 12, 2009. 
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How the Pain Melted Away 


Bw As LARRY WV Onin ee Ee 


This article is presented anonymously in the 
spirit of focusing on issues of healing, not per- 
sonalities. If you would like to communicate 
with the author, please e-mail Don Carroll at 
nclap @bellsouth. net. 


I am happy to be a part of how the 
Lawyer Assistance Program (LAP) provides 
confidential assistance to lawyers. The LAP 
program is currently working with over 500 
lawyers, self-referred and referred by family 
or colleagues, making up nearly 98% of its 
workload with a mere 2% coming from 
grievance-based referral. 

My story is one of overcoming mental 
health and addiction challenges through the 
course of my adult life. My hope is that my 
strategies of addressing mental health issues, 
coupled with addiction, while at the same 
time figuring out how to be happy as a prac- 
ticing lawyer, will elucidate the interplay of 
these dual struggles. | 

Forty years ago in the turmoil of the 
spring of 1970,! I ingested way too many 
hallucinogenic drugs and was admitted to 
Yale Psychiatric Institute for four months to 
overcome what was superficially a drug- 
induced break from reality, with messianic 
visions of my duty to save the world. After 
intensive hard work in therapy dissecting the 
environmental factors of my childhood 
which led to my breakdown, I was admitted 
to law school, choosing to follow my 
deceased father's profession. By graduation 
in 1975, I had succumbed to drinking a 
breakfast of grapefruit juice and vodka at a 
local bar, dabbling at school, and drinking 
through the night with liars’ dice players— 
local construction workers and alcoholic fac- 
ulty members who found "refuge" in our 
favorite bar. In therapy, a well-intentioned 
therapist recommended that I eat hard- 
boiled eggs with my breakfast drink and seek 
out locations where there was natural lithi- 
um in the water to rein in my manic depres- 
sion, now known as bipolar disorder, which 
she assumed I suffered from. I had no con- 
crete plans of what to do. I had gone from 
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first in my first-year class at law school to 
being in the top two-thirds—not a good 
resume headline grabber. 

After graduation, I packed my belongings 
and boarded a train to go back to my home 
town, thinking naively that my father's old 
friends might give me a job. The rigors of 
law school and having no plans for my future 
triggered a good bout of depression that I 
once again self-medicated with alcohol. 
Somehow, in short order | managed being 
admitted to practice in my home state and 
California. I landed a poorly remunerated 
clerkship at a large metropolitan law firm, 
struggling to take myself seriously as a lawyer 
and continuing to try to feel better with alco- 
hol and the drug de j Jour, cocaine, prevalent 
in the professional community at the time. 


Shocked at the sexual harassment at the law 


firm, associates’ behavior sanctioned by) part- 
ners of priming female stalt with alcohol, ] 
left private practice after just a year to work 
at the legislative drafting office, where I con- 


tinued to be dismayed at the amount of alco-- 


hol consumed by legislators and staff day-in- 


_ and-out and through the night in 1 the midst 


of long legislative sessions. F 
Searching for community outside my 
drinking and drug-using buddies, I started 
exercising, learning to go on long bike rides. 
and returning to my Girl Scout camp days 
of hiking. I was healthier, having quit smok- 
ing, not drinking as much, and not as mired 
in depression, but I was unfulfilled in my 
work as a lawyer at the legislature. I began 


volunteer work with a Quaker social justice — 


and peace organization, the American 
Friends Service Committee (AFSC). This 
reignited an interest in improving the crim- 
inal justice system and | began helping 
organize protests condemning violence 
against women. Determined to put my 
advocacy skills to use, I went to work for the 
AFSC in an organizing position at a very 
low salary and opened my own law practice. 
Yet, I still had many days when I was stuck 
in bed, unhappy and hiding, and overeating. 
A coworker at AFSC suggested to me that I 
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might be interested in coming to an intro- 
ductory lecture about a peer counseling 


process as an alternative to therapy. 


What began was a 20-year process of 
learning, and later teaching, the techniques 
of exchanging listening time—allowing 


myself and my listening partner to feel the 


depths of painful feelings while telling life 
stories repeatedly until the pain stored up is 
melted away and self esteem and clarity 
about the future « emerges. Listening and feel- 


ing, sessions can occur in as little as five min- 


utes with two petog. in a large group with 


equal time for all, or up to 60 minutes each 


with two partners who get to know each 


~ other well. The basic premise is that, with 


the discharge of painful feelings, one can 


“rebuild self esteem, notice the inherent lov- 


ing connection between humans, and bring 
to each new situation a fresh perspective, 
using intelligence to live a fruitful life. Much 


like 12-step programs, each day requires a 


commitment to start over, to stay connected 


_ with one's listening partners, and to attend 


periodic meetings of support groups. 
Support groups based upon identity—be it 
women, men, people of color, or people 
raised in poverty—give participants an 
opportunity to have the safety of a common 
identity as each heals from a painful past and 
articulates goals for the future. Without the 
recognition and discharge of painful feel- 
ings, | had remained stuck in playing out 
destructive patterns and reacting, rather 
than being proactive in taking charge of my 
life as a woman, as an adult child of an alco- 
holic, as a mental health system survivor, 
and as a lawyer. 

When presented with an opportunity to 
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move with the AFSC to North Carolina in 
1981, I looked around at what I called the 
"witchy" divorce lawyers in my building and 
decided I didn't want to follow that path and 
made the move to what has become my 
home state. It took me another few bouts of 
bipolar-type behavior—grandiose thinking 
followed by depression—to really grasp what 
my life might look like if I decided to take 
myself seriously as a lawyer and at the same 
time kept a commitment to be happy. I per- 
sisted in telling my stories and letting go of 
my painful feelings—living with alcoholic 
parents with attention deficit disorder, deal- 
ing with my dad's early death, my brother 
getting killed in an auto wreck, my rape, my 
abortion, my feelings about sexism, and my 
zany mom—in weekly sessions with my | lis- 
tening partners and many weekend work- 
shops. I left the AFSC | and started my own 
practice in the Triangle. ince by-inch over 
the last 27 years, mindful of addictive behav- 
iors, | have navigated my way up and out of _ 
depression to a good life, full of good friends, 
proud of my family, and | happy an and respect 
ed as an attorney/ pedo: 

For me, good mental health Hi not 
included psychiatric drugs, but rather a 
good blend of peer counseling, regular exer- 
cise, spiritual one. Flow connections with 


friends and family, and a realistic view of 


what I enjoy as a lawyer and what it makes 
sense for me to avoid. Recent research shows _ 


that taking antidepressants alone without 


a IE 
regular connection to a support group or 


interactive therapy is not sufficient to help | 
, vag that when I am working I am real- 


folks. suffering from depression to reach — 


their potential. At different stages of my — 


breakdowns, I have heard the labels psy- 
chotic, manic depressive, bipe olar, Pind adule 


attention deficit. What ected ‘in the — 
mental hospital years ago is that there areno 
crazy people, | but rather people with painful — 
‘experiences and crazy behaviors who are age 


ing out to look for help. Good therapists can ” 
be good resources and psychiatric drugs _ 
have their place. Yet for me, self help pel 
counseling enabled me to feel see pain, and 
then, with a pain-free > intelligence, develop | 
my own strategies for getting out of the 
destructive patterns. ae a a 
With respect to - physical activity, the 
endorphins released from. running, biking, | ; 
lifting, hiking, swimming, or any Phen 
activity contribute to a sense of well- -being | 
and are obvious stress relievers—pounding. 
out anger, pushing against fears, and pulsing 
* “4 hems 
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rhythms of "can-do-it-ness.". My heart is 
healthy, and I have so far met my commit- 
ment not to follow my dad's footsteps of 
dying from heart disease at age 50. I do fight 
a tendency to do physical activity in isolation 
and find friends and partners with whom to 
share this time. 

To feed my spirit, time in nature, a reg- 
ular yoga practice, and other meditative 
time have worked well for me. For others, I 
am sure that membership and involvement 

ina religious community serves a similar 


purpose. A connection with the positive | 
energy of the universe, reaching for a peace- 
ful state of being, and a discipline of notic-_ 


_ ing a benign reality are important for any _ 
te human, whether reached in ‘traditional | 
- prayer, eastern yogic disciplines, « or even Vir- | 
tual reality blogs. 

My open personality and skills developed — 


- in my peer counseling work have made it 
_ easy for me to get close t to others. I have rela-_ 


_ tionships with lawyers, who i in addition to 


wn 
_ being opposing counsel or co-counsel are 


- deep, close, personal friends who have 


~ turned to me with their stories of divorce, 
— death, difficulties with children, and feelings | 


of betrayal by other colleagues. As life's chal- 


lenges I ae continued & cross my path—ill- 


nesses of friends and parents, my daughter's 
struggles with employment—I have a good 
circle of close friends to support me as I sup- 
port them in their life challenges. Bh ie’ ay 

Asa lawyer, i it has been « easier for me to 
pi pr myself—I can set my own income 


als and spend the time taking care of 


ly there. I have had days and nights of work- 
. ing really hard but other days when I'm in 
the woods pnt the eym aie al in the 
office for a short while. I listen to other 
lawyers talk about being too busy, worried 
about business slowing down in this eco- 
nomic crunch, or worried about meeting: 
overhead. gr, all know lawyers who drink 
too much, bece engage in goths, acting © 


out, or ignore perpetually the pile of undone ~ 


work. Our lives as lawyers, solving other peo- 
ples’ problems, sets us up or 2 barrage of | 
self-critical patterns as people expect us to 
work miracles to get them out of problems — 


that they | have created or been subjected to. — 


Many of us have rescue = personalities. so that 
we work really hard to help others by nature. 


Yet the justice system we rely on cannot 
deliver miracles even at its best, and is mired — 


in outdated procedures trying to solve 21st_ 
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century problems. These dynamics con- 
tribute to the stress that lawyers internalize 
every day in their jobs. It's hard work to be a 
lawyer, and the satisfaction of a job well done 
and money alone does not alleviate the stress. 
I am hopeful that by telling my story 
someone in denial about addiction's interplay 
with depression or ADD or being stressed to 
the max will reset priorities, find a support 
group, and pick up the phone to call the LAP 
for help with depression, substance abuse, or 
mental health issues. The LAP makes sure 
lawyers find good therapists used to helping 
lawyers (not like the one I had) and focuses 
much effort on a confidential peer support 
system that gives listening support like the 
kind that has been so helpful to me. 
~ Mel Wright's work for the Chief Justice's 
Committee on Professionalism has helped 
remind us of the need to exhibit respectful atti- 
tudes towards ourselves, our colleagues and 
our clients. Yet many of us have not found the 
balance of self-care and work that makes for 
contentedness and resilience necessary to arrive 
at work and leave every day satisfied with our 
lives as lawyers. I was recently asked to speak at 
the annual meeting of my field of practice, and 
u occupy positions of responsibility statewide 
helping lawyers. After years of self-care work 
and direction, I have taken myself seriously as 
a lawyer and am pleased with the results. 
Coming out as a mental health system sur- 
vivor, and one who has struggled with addic- 
tion, is still scary, but thete is a path to wellness 
in these difficult times. = 
a ei ee 
_ The North Carolina Lawyer Assistance 
Program is a confidential program of assistance 
for all North Carolina lawyers which helps 
lawyers” address problems of stress, depression, 


" addiction, or other problems that may lead to 


impairing a lawyer's ability to practice. If you are 
a North Carolina lawyer, judge, or law student 
and would like more information, go to 
www »nelap. org or call toll-free: Don Carroll (for 
Charlotte and areas West) at 1-800-720-7257, 
Towanda Garner (in the Piedmont area) at I- 
877-570-0991, or Ed Ward (for Raleigh and 
down East) at 1-877- 627-3743. Don is the 
author of "A Lawyer's Guide to Healing" pub- 
lished by Hazelden. If you have a personal story 
that you would Ike to subrnit for consideration 
for publication in the LAP column, please for- 
ward it to Don Carroll at nclap @bellsouth.net. 


+, a 
Endnote 
ii Shootings at Kent State, Vietnam War protests, student 
_ movement protests, and the launching of Earth Day. 
ste 
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EPRUST ACCOUNTING 


Bruno's lop Tips for Tip Top Trust Accounting 


By BRUNO DEMOLLI 


FDIC Protection for Client Funds in 
Your Trust Account 


During this economic downturn, the 
PDI Ges e(bederalbei Deposit 


Corporation) has closed a number of banks 


Insurance 


causing lawyers some concern regarding the 
protection of client funds in their trust 
accounts. FDIC coverage has also gone 
through a number of changes during the 
recovery. Here is a refresher and update on 


FDIC coverage. 


Basic Coverage 

The basic rule regarding FDIC coverage 
is that each client's funds deposited in a trust 
account will be insured by the FDIC (up to 
the insurance limit, which is currently 
$250,000) provided the account satisfies the 
FDIC disclosure requirements. Remember 
that the client's insurance limit includes ad// 
of the client's funds held at that bank; if a 
client holds funds in a different account 
(e.g., the client's own account or different 


Mental Health Court (cont.) 


organization providing professional, accred- 
ited case management services is essential. 
Other agencies such as our jail, our pre-trial 
release program, our mental health club- 
house, our local NAMI chapter, our police 
departments and their social workers, voca- 
tional rehab, Section 8 housing, our busi- 
nesses local and national who donate incen- 
tives, the Town of Chapel Hill and its Public 
Housing Department, and the University of 
North Carolina and UNC Hospital, to men- 
tion a few, are all invaluable partners in the 
success of the participants in CRC. 

For our district, once a month court ses- 
sions in each location are adequate. Many of 
the participants have challenges with trans- 
portation so we set the court location based 
upon where it is easiest for them to attend. 
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lawyer's trust account) at the same bank in 
addition to the funds in the lawyer's trust 
account, they will be included when deter- 
mining total coverage. 


Requirements for Coverage 

There are two disclosure requirements: 
(1) the fiduciary nature of the account must 
be disclosed in the bank's records, and (2) 
the name and ownership interest of each 
owner must be ascertainable from the 
deposit account records of the insured bank 
or from records maintained by the fiduciary. 
If you are complying with the trust account- 
ing and record keeping requirements in Rule 
1.15 of the Rules of Professional Conduct, 
you have already satisfied both of the FDIC 


disclosure requirements. 


Changes to Coverage 

Following an intensive comment period 
regarding the rules of the FDIC Temporary 
Liquidity Guarantee Program during fall 


What matters most is the commitment of 
the participants and availability of services. 

If we can help with other information 
about mental health court, don't hesitate to 
contact us. Also GAINS Center is an excep- 
tional resource for information on what is 
occurring nationally with this effort. Our 
program administrator is Marie 
Lamoureaux and her contact information is 
provided below. 

marie.lamoureaux@ nccourts.org 

Ms. Marie Lamoureaux 

Programs & Special Projects Manager 

Office of the Chief District Judge 

PO Box 1088 

Hillsborough, NC 27278 

www.gainscenter.samhsa.gov/html/resour 

ces/presentations.asp ™ 


I would like to gratefully acknowledge Dr. 


2008, it was decided that all funds in an 
IOLTA account, regardless of size, would be 
insured in full by the FDIC and backed by 
the full faith and credit of the United States 
government unless the bank opts out of the 
program with posted This 
Transaction Account Guarantee Program 
(TAG) coverage has been extended through 
June 30, 2010. 

However, quite a few banks have now 
opted out of the program, including a number 
of large banks operating in North Carolina 
such as Bank of America, BB&T, Suntrust, 
and Wachovia. A list of banks opting out of 


the program is now available on the FDIC 


notices. 


website: www.fdic.gov/regulations/resources/ 
TLGP/optout.huml. Please note that banks 
are listed there by the state in which they are 
headquartered. IOLTA accounts held in 
institutions that opt out of the TAG pro- 
gram revert to the basic coverage and are, 
therefore, insured up to $250,000 per owner 
(i.e. client). = 


Diana Perkins, Jim Van Hecke, the late Jesse 
Basnight, Tom Maynard, Judy Truitt, Dr. 
Nancy Johnston, Dr. Earnie Larsen, Dr. 
Terrence Real, Caroline Ginley, Jim White, 
D.C. Rhyne, Senga Carroll, Jeffrey 
Demagistris, Tom Velivil, Lauren Dickerson, 
Karen Murphy, Fran Muse, Public Defender 
James Williams & staff; Judge Carl Fox, 
District Attorney Jim Woodall & staff, 
Community Corrections JDM Tommy Perry & 
staff, Judge Beverly Scarlett, Congressman 
David Price, Representative Verla Insko, Sheriff 
Lindy Pendergrass, Sheriff Richard Webster, 
Judge M. Patricia DeVine, Matt Sullivan, Bill 
Meade, Professor Dan Pollitt, Dr. Virginia 
Aldige, Dr. Marlee Gurrera, and many others. 
Mostly thanks to Kurt for reminding us why 
this is important. Without all of you we would 
not have this court or this opportunity to serve 
those who need our empathy, help, and love. 
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Featured Artist—Wade Smith 


Wade Smith has been one of North 
Carolina's best known and most acclaimed 
lawyers for nearly 50 years. His trials are 
recounted in books, magazines, and journals. 
A renowned story teller, Wade insists that 
within each case there is a compelling story 
waiting to be told. In seminars and bar meet- 
ings Wade has shared the art of story telling. 
His cases offer a fine collection of North 
Carolina courtroom lore. In 1979, Wade 
served as counsel to Dr. Jeffrey McDonald in 
the much studied and discussed Green Beret 
Murder Case. Most recently he was lead coun- 
sel for Collin Finnerty, one of three young men 
accused in the Duke Lacrosse Case. 

To commemorate the body of work Wade 
has completed, the North Carolina Bar 
Association established in the spring of 2008 
the annual Wade M. Smith award "for a crim- 
inal defense attorney who exemplifies the high- 
est ideals of the profession." Wade is a recipient 
of the North Carolina Bar Association's H. 
Brent McKnight Renaissance Lawyer Award, 


Each quarter, the works of a different 
contemporary North Carolina artist are 
displayed in the storefront windows of the 
State Bar building. The artwork enhances 


the exterior of the building and provides 


visual interest to pedestrians passing by on 


Fayetteville Street. The State Bar is grate- 
ful to The Mahler Fine Art, the artists’ 
representative, for arranging this loan pro- 
gram. The Mahler is a full service fine art 
gallery representing national, regional, 
and North Carolina artists, and provides 
residential and commercial consulting. 
The Mahler, along with its sister gallery, 
The Collectors Gallery, are located in 
downtown Raleigh. Readers who want to 
know more about an artist may contact 
owners, Rory Parnell and Megg Rader at 
(919) 896.7503 or info@themahlerfin- 


e€art.com 
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was honored by Best 
Lawyers in America in 
recognition of being cho- 
sen 25 years in succession 
for inclusion in the pub- 
lication, Best Lawyers in 
America, and was named 
North 


Carolina Magazine as 


by Business 


North Carolina's num- 
ber one criminal lawyer. 
This selection was based 
on a vote by his fellow 
lawyers. He is now a 
member of Business 
North Carolinas "Legal 
Elite" Hall of Fame. 

Wade was born in 1937 in Albemarle, 
North Carolina. His mother and father were 
textile workers, having barely survived the 
Great Depression. Wade and _ his brother, 
Roger, were raised in a mill village called New 
Town. The family attended North Albemarle 
Baptist Church. Wade recalls that they went to 
church "every single time the doors opened." 
In high school, Wade was an All American 
football player with many opportunities to play 
on college football scholarships. But he chose, 
instead, an academic scholarship, The 
Morehead, at the University of North Carolina. 

At UNC he excelled in academics and 
athletics, serving as one of the captains of the 
football team and winning many honors as 
an athlete. He was also awarded membership 
in the university's highest honorary, The 
Golden Fleece. Wade has maintained his 
connection with the university, serving as 
president of the Alumni Association in 1985. 
In 1989, the university awarded him its 
Distinguished Service Medal. 

After completing his undergraduate work 
and earning an AB in English, Wade attended 
the University of North Carolina School of 
Law, graduating in 1963. From 1963 to 1964 
he was clerk to North Carolina Supreme 
Court Justice Carlisle W. Higgins. After his 
year as a clerk, Wade joined friend and fellow 
law clerk, J. Harold Tharrington, to found the 


law firm Tharrington Smith. Justice Higgins 


was a mentor to Wade throughout his forma- 


tive years as a lawyer and, after finishing his 
years on the North Carolina Supreme Court, 
he joined Tharrington Smith, remaining with 
the firm until his death in 1980. Wade counts 
among his most important mentors 
acclaimed defense lawyers, Robert L. 
McMillan Jr., Carl Churchill, and Joseph 
Cheshire V. But Wade says he has learned the 
most from his brother, Roger W. Smith, a 
renowned lawyer in his own right. 

From 1964 to 1966 Wade was a prosecutor 
in Wake County Superior Court. He then 
began his work as a trial lawyer. During the 
ensuing years Wade has tried dozens of cases 
before juries in federal and state courts across 
North Carolina and other states. 

In 1973 Wade was elected to the North 
Carolina House of Representatives and was 
reelected in 1975. In 1977 he retired from pol- 
itics to devote his time to the practice of law. In 
1985 he was elected to a one year term as chair 
of the North Carolina Democratic Party. 

Wade has been chosen for membership in 
many associations recognizing excellence in 
trial work. He is a fellow of the American 
College of Trial Lawyers, a fellow of the 
American Board of Criminal Lawyers, and a 
fellow of the International Society of Barristers. 
He served as president of the Wake County 
Bar Association in 1988. In 1998 he was pre- 
sented the Joseph Branch Professionalism 
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Award by the Wake County Bar Association. 
He has been listed in Best Lawyers in America 
since Its inception. 

In 2006, the North Carolina General 
Assembly established The North Carolina 
Innocence Inquiry Commission. The purpose 
of the commission is to evaluate actual inno- 
cence claims made by people convicted of 
criminal acts in North Carolina. Wade was 
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appointed by the North Carolina chief justice 
to serve as one of the eight commissioners serv- 
ing on this new North Carolina Commission. 

Wade's work crosses many spectra, both 
civil and criminal. He has represented people 
and businesses great and small. Wade insists 
that there are no small cases. All cases which 
concern people are important to them, and 
therefore to him. He often represents business- 


Frank G. Laprade Jr. 
Mount Airy 


Edgar Love III 
Charlotte 


Stephen L. Lovekin 
Hickory 


Willis E. Lowe 
High Point 

James P. McDermott 
Colfax 

William A. McFarland Sr. 
Tryon 

Dickson McLean Jr. 


Lumberton 


Elmer R. Oettinger Jr. 
Chapel Hill 


John H. Redding 
Asheboro 


Carol M. Schiller 
Raleigh 


Hubert E. Seymour Jr. 


Greensboro 


Thomas K. Spence 
Charlotte 


James R. Turner 
Greensboro 


Perry N. Walker 


Greensboro 


Norman E. Williams 
Durham 


Maurice Winger Jr. 
Asheville 


Kenneth Wooten Jr. 
Raleigh 


es and business people in crisis during federal 
and state criminal investigations and trials. He 
has represented people from every walk of life 
and every kind of employment. He has worked 
in the areas of tax fraud, Medicaid and 
Medicare fraud, health care fraud, environ- 
mental crimes, and financial crimes. 

Wade and his wife Ann have two chil- 
dren, Karen Linehan and Robyn Yigit 
Smith. They have four grandchildren—two 
girls, Kelsey Linehan and Dylan Linehan, 
and two boys, Kenan Wade Yigit and Aslan 
Asa Byrum Yigit. @ 


The following story was written by Wade 
Smith and explains how he started painting. 


The Red Eyed Rabbit 


One brisk autumn morning in the long 
ago, my mother took me by the hand and we 
walked together to Central Elementary School 
in Albemarle. This was a journey of about a 
mile. Normally I would have devoted myself 
fully to the task of stepping on each crack in 
the sidewalk. But, on this day, I was in no 
mood to step on the cracks. This was my first 
day of school. I was filled with a strong sense 
of foreboding. My family lived in a mill village 
called New Town. It was hard times for almost 
everyone in those days of the war. There was 
no running water in our village. The houses 
were cold in winter and hot in summer. There 
were frequent blackouts designed to darken 
the villages to hide them from possible enemy 
planes. We hung blankets over the windows so 
that we could light a candle and huddle 
together as a family. Thankfully the enemy 
planes never came. 

Everyone in the village of New Town 
worked at the Wiscassett Hosiery Mill. My 
Dad was a knitter of stockings for elegant and 
fashionable ladies and we imagined them 
wearing these beautiful stockings in the impos- 
sibly far-away city of New York. The mill whis- 
tle blew at eight each morning to signal the 
time to begin work. The mill had long ago 
given the land for a tiny wooden Bapust 
church which nestled at the edge of our village, 
and we attended every service no matter the 
purpose of the meeting. Life was good in New 
Town. My brother, Roger, and I grew up in the 
warm embrace of a generation of people who 
left the farms and came to town to work in 
cottons and yarns. 

As my mother and I walked hand-in-hand 
to the school, my thoughts were not on stock- 


ings for elegant ladies. 1 was filled with dread. 
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There were no kindergartens at this time. I had 
no school experience at all. I knew none of the 
other children who would fill the classroom. 
Later I would grow to love Edward Brunson 
and Luther Kimrey and Z.Z. Harris, all class- 
mates who would occupy my days for many 
years. On this day I was a tense little boy on the 
first day of school. Miss Pauline Whitley was 
my teacher. She was a severe lady who did little 
to ease my fears. 

After the school bell rang and the students 
made their way into the classroom, Miss 
Whitley came to each table with large sheets of 
newsprint and placed a piece of paper in front 
of each child. In the middle of each table she 
placed a carton with red, yellow, white, green, 
orange and black tempera paints. We were 
invited to paint whatever we wished. World 
War II was in full cry. All the boys drew bombs 
falling from airplanes. The girls drew simple 
houses with stick figures sweeping around bar- 
ren yards. For some reason which I cannot 
explain, I drew an enormous rabbit. It filled the 
entire sheet of paper. I painted the rabbit white, 
its eye red, the sky blue, the grass green and | 
made an orange sun which peeped out from 
the corner of the paper. And that was it. I was 
finished. The entire paper was filled. There 
were no blank spaces at all. 

The principal of the school was a strong 
woman named Miss B.C. Parker. She brooked 
no foolishness. Miss Parker walked into the 
room and paced silently up and down the aisles 
looking at the paintings. When she came to my 
rabbit she stopped and exclaimed: "My what a 
wonderful rabbit!" She asked me to stand with 
the rabbit and let the class see it. Then, she took 
me along with my painting out into the hall- 
way and we taped the painting up for all to see. 
Within an hour of the opening of school I was 


“North Carolina. Mill 


in love with it. I loved 
the first grade and the 
teachers and all my class- 
mates. And forever, I 
loved Miss B.C. Parker. 

That is the way 
school began for me 65 
years ago. Painting was 
very important at 
Central Elementary 
School in Albemarle, 


village kids came to 
fully 
embraced painting and 
singing. I loved school and couldn't wait to 


school and 


come back. I loved it because there would be 
painting there on most days. In the spring each 
year the North Carolina Symphony came to 
play. Mill village boys and girls got to see the 
symphony and Benjamin Swalin. In second 
grade my self portrait was chosen by a com- 
mittee and sent with other paintings by 
American kids to France. After a while, all my 
teachers wanted my paintings for their person- 
al collections. As I moved from grade to grade 
each teacher immediately asked me to do a 
painting. The boys in my class transported the 
easel and paints to a location on the school 
ground of the teacher's choice. While they read 
See Scotty Run, \ painted the dogwood tree in 
bloom or the daffodils. 

Then the earth turned and the sun rose and 
set and the stars glided by and the time came to 
choose a college. I was admitted to the School 
of Design at NC State University. I would 
paint great paintings and design skyscrapers. 
But, a funny thing happened on the way to 
Raleigh. The University of North Carolina at 
Chapel Hill offered a Morehead Scholarship 


The Greening of the Handbook 


In its continuing effort to save money 
and the environment, the North Carolina 
State Bar has decided not to print and mail 
the 2010 edition of the Lawyer's Handbook. 
Por the past 14 years, receipt of this annu- 
al compendium of the State Bar's rules and 
ethics authorities has been a reliable har- 
binger of spring, bringing the Bar's entire 
membership, now in excess of 24,000 
lawyers, up to date on professional regula- 
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tion. Realizing, however, that the content 
of the Handbook is relatively slow to 
change and that the publication can be 
made available online quite inexpensively, 
the Bar's leadership has determined that it 
will henceforth provide hard copies on an 
every-other year basis only. Accordingly, 
the 2010 Handbook will be published only 
online. Members will be able to access the 
2010 Handbook via the State Bar's website 


and I traded painting for English and 
Blackstone. 
As a lawyer, I continued to paint. My draw- 


ings and paintings hung in the homes of 
friends and on the walls in my children's hous- 
es. They laid around the house and leaned into 
comers in the basement. Sometimes I would 
work on one painting for a year. But, I was 
always painting. The paintings bloomed on 
the desert and were not viewed very much by 
people who were not desert dwellers, so to 
speak. Then one day the Mahler Gallery came 
calling. I had a visit from Rory Parnell and 
Megg Rader. Suddenly, my paintings have 
come to town. I have no expectation that the 
world will come calling and demand that I 
paint for a grateful throng of art lovers. If the 
people don't come, I will remind myself of a 
simple truth. I didn't paint these pictures for 
them. I painted them for Miss B.C. Parker. 
They owe their existence to her. And I know 
that somewhere she is happy about these 
paintings. Her only disappointment would be 
that among them there is no rabbit. Long may 
she run, along with my rabbit. = 


or they can download it directly to their 
computers for quicker access. Instructions 
for downloading will be found on the web- 
site. The 2011 edition will be printed and 
usual, and thereafter the 


sequence will repeat. It is believed that this 


mailed as 


measure will save tens of thousands of dol- 
lars in copying costs and postage this year. 
The 2010 Handbook will be posted online 
on or before April 1, 2010. = 
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PARALEGAL CERTIFTCATI ON 


Another Beginning 


ae Soy Ib, We Ribies INKE Ie 


As the North Carolina State Bar's Plan 
for Certification of Paralegals (the "Plan") 
enters its fifth year, it is astounding to see the 
number of paralegals who have chosen to 
advance the development of the North 
Carolina paralegal profession by supporting 
the Plan. To date there are approximately 
4,500 paralegals who hold the title North 
Carolina State Bar Certified Paralegal. 

The State Bar Board of Paralegal 
Certification ("Board"), the board that 
administers the 


Rlanverise pleased’ to 


announce that, beginning with this issue, 
all North Carolina State Bar Certified 
Paralegals will receive quarterly issues of the 
State Bar Journal. This is a great way for 
paralegals to learn more about the regula- 
tion of the legal profession in North 
Carolina and to follow the latest news and 
events of the State Bar. In addition, there 
will be a regular column in each issue of the 
Journal dedicated to paralegal matters. 
Paralegals will now have a forum to address 
issues of interest regarding our profession 
and to catch up on the activities of the 


Board. The Board also is looking for parale- 
gals and lawyers to author future articles. If 
you are interested, please contact the Board 
for more information. 

It has been an honor to serve on the 
Board since its inception and to witness 
first-hand the phenomenal growth of the 
certification program since its creation in 
October 2004 and implementation on July 
1, 2005. As you may know, we began the 
certification program with a grandfather- 
ing phase that ended in June 2007. Now, 
in order to become a State Bar Certified 
Paralegal, you must graduate from a quali- 
fied paralegal studies program approved by 
the Board and successfully pass the certifi- 
cation examination. We are pleased that to 
date 306 paralegals have successfully passed 
the exam. 

If you are not familiar with the paralegal 
profession in North Carolina, history will 
show that creating a paralegal professional 
standard in North Carolina did not come 
overnight. The creation of the Plan is the 
result of the work and support of the State 


New State Bar Councilors 


In 2009, Judicial Districts elected 11 new 
members to the North Carolina State Bar 
Council. Following are our newest members, 
who each started service to the council in 


January 2010. 


Barbara R. Christy of Greensboro 
(District 18), who is a graduate of UNC 
School of Law and practices with Schell 
Bray Aycock Abe & Livingston, PLLC. 

Robert C. Cone of Greensboro 
(District 18), a graduate of UNC School of 
Law who is currently a member of Tuggle 
Duggins & Meschan, PA. 

Robert W. Detwiler of Jacksonville, 
(District 4), who earned his JD from the 
Ohio State University School of Law and is 


a sole practitioner. 
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Nicholas J. Dombalis II of Raleigh 
(District 10), who is a Wake Forest 
University School of Law graduate, former 
assistant district attorney in Wake County, 
and currently practices with Nicholls & 
Crampton, PA. 

Darrin D. Jordan of Salisbury (District 
19C). Jordan graduated from Campbell 
University School of Law and is a partner 
with Whitley & Jordan, PA. 

Nancy Black Norelli of Charlotte 
(District 26), a Northeaster University 
School of Law graduate who practices with 
Norelli Law, PLLC. 

Lonnie M. Player Jr. of Fayetteville 
(District 12), a UNC School of Law grad- 
uate who practices with The Law Offices of 
Lonnie M. Player Jr., PLLC. 


Bar officers and councilors, along with the 
support of many dedicated paralegal organ- 
izations and advocates for the paralegal pro- 
fession. As a result of this great team effort, 
the Plan has established new professional 
standards for North Carolina paralegals and 
has encouraged a higher order of ethical 
and professional attainment. This much- 
needed benchmark has certainly enhanced 
the credibility of the paralegal profession in 
North Carolina. 

Team effort is also required of any parale- 
gal who assists a North Carolina lawyer to 
provide quality legal services to clients. We 
hope paralegals will find the State Bar 
Journal to be a helpful tool to learn more 
about the regulation of North Carolina 
lawyers, the rules and ethics opinions (do's 
and don'ts) that guide a lawyer's profession- 
al conduct, and how we, as paralegals, can be 
team players to enhance the practice of law. 
We also hope that lawyers will find this col- 
umn to be a source of information and 
enlightenment about the paralegal profes- 
sion in North Carolina. = 


Carlyn G. Poole of Raleigh (District 
10), who earned her JD from the UNC 
School of Law and an MA in English from 
Texas Tech. She practices with Tharrington 
Smith. 

Randall B. Pridgen of Rocky Mount 
(District 7), who graduated from UNC 
School of Law and is a shareholder with 
Battle, Winslow, Scott & Wiley, PA. 

Michael L. Robinson of Winston- 
Salem (District 21), who is a graduate of 
UNC School of Law and a partner with 
Robinson & Lawing, LLP. 

Marvin R. Sparrow of Rutherfordton 
(District 29A), who was a paralegal prior 
to earning his JD from NC Central School 
of Law in 1983. Sparrow is a sole practi- 
tioner. # 
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PROPOSED, OFPINTEONS 


Committee Revisits Limitations on Interviewing a Child 


Victim in a Criminal Case 


Council Actions 
At a meeting on January 15, 2010, the 
State Bar Council adopted the opinions sum- 


marized below upon the recommendation of 
the Ethics Committee: 


2008 Formal Ethics Opinion 11 

Representation of Beneficiary on Other 
Matters While Serving as Foreclosure Trustee 

Opinion rules that a lawyer may serve as 
the trustee in a foreclosure proceeding while 
simultaneously representing the beneficiary of 
the deed of trust on unrelated matters and that 
the other lawyers in the firm may also contin- 
ue to represent the beneficiary on unrelated 
matters. 


2009 Formal Ethics Opinion 1 

Review and Use of Metadata 

Opinion rules that a lawyer must use rea- 
sonable care to prevent the disclosure of confi- 
dential client information hidden in metadata 
when transmitting an electronic communica- 
tion, and a lawyer who receives an electronic 
communication from another party or anoth- 
er party's lawyer must refrain from searching 
for and using confidential information found 
in the metadata embedded in the document. 


2009 Formal Ethics Opinion 3 

Non-lawyer Employee Contacting Clients 
of Former Employer 

Opinion rules that a lawyer has a profes- 
sional obligation not to encourage or allow a 
nonlawyer employee to disclose confidences of 
a previous employer's clients for purposes of 
solicitation. 


2009 Formal Ethics Opinion 12 

Preparation of Documents for 
Unrepresented Adverse Party 

Opinion rules that a lawyer may prepare an 
affidavit and confession of judgment for an 
unrepresented adverse party provided the 
lawyer explains who he represents and does 
not give the unrepresented party legal advice; 
however, the lawyer may not prepare a waiver 
of exemptions for the adverse party. 
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2009 Formal Ethics Opinion 15 

Dismissal of DWI Charge by Prosecutor 
When Insufficient Evidence Due _ to 
Suppression Order 

Opinion rules that a prosecutor must dis- 
miss a DWI charge when the prosecutor fails 
to appeal a court order suppressing evidence 
from the traffic stop, thereby eliminating the 
evidence necessary to prove the charge. 


Ethics Committee Actions 

At its meeting on January 14, 2010, the 
Ethics Committee voted to withdraw and 
send the following proposed opinions to sub- 
committees for further study: Proposed 2009 
FEO 11, Representing Debtor in Bankruptcy 
When Lender is Current Client, Proposed 2009 
FEO 13, Providing Limited Legal Services 
When Working with a Settlement Agent, 
Proposed 2009 FEO 14, Referral of Clients to 
Title Company Owned by Lawyer's Spouse; 
Proposed 2009 FEO 16, References to Selected 
Trial and Other Successes on Website, and 
Proposed 2009 FEO 17, Jacking as Question of 
Standard of Care. Two proposed opinions, pre- 
viously published in the Journal, were revised 
and appear below. Six new proposed opinions 
are also published for comment. The com- 
ments of readers are welcomed. 


Proposed 2009 Formal Ethics 
Opinion 7 
Interviewing a Child Abuse Victim 
January 14, 2010 

Proposed opinion rules that a criminal defense 
lawyer or a prosecutor may not interview a child 
who 1s the prosecuting witness in a criminal case 
alleging physical or sexual abuse if the child is 
younger than the age of maturity for criminal 
responsibility as determined by the General 
Assembly (currently age 16) unless the lawyer has 
the consent or authorization of a non-accused 
parent or guardian or a court order; a lawyer may 
interview a child who ts the age of maturity for 
criminal responsibility as determined by the 
General Assembly or older without such consent 
or authorization provided the lawyer complies 
with Rule 4.3, reasonably determines that the 


Rules, Procedure, 


Comments 


Ethics 
Committee are predicated upon the 
Rules of Professional Conduct as revised 
effective March 1, 2003, and thereafter 
amended, and referred to herein as the 
Rules of Professional Conduct (2003). 


The proposed opinions are issued pur- 


All opinions of the 


suant to the "Procedures for Ruling on 
Questions (of Legal Ethics. 27 
N.C.A.C. ID, Sect .0100. Any interest- 
ed person or group may submit a writ- 
ten comment or request to be heard 
concerning a proposed opinion. Any 
comment or request should be directed 
to the Ethics Committee at PO Box 
25908, Raleigh, NC 27611, by March 
30, 2010. 


Captions and 
Headnotes 


A caption and a short description of 


each of the proposed opinions precedes 
the statement of the inquiry. The cap- 
tions and descriptions are provided as 
research aids and are not official state- 
ments of the Ethics Committee or the 


council. 


child is sufficiently mature to understand the 
lawyer's role and purpose, and avoids any conduct 
designed to coerce or intimidate the child. 


Introduction: ! 

This ethics opinion examines when a crim- 
inal defense lawyer or a prosecutor may inter- 
view a child who is the prosecuting witness in 
a criminal case alleging physical or sexual abuse 
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Public Information 


The Ethics Committee's meetings 
are public, and materials submitted for 
consideration are generally NOT held in 
confidence. Persons submitting requests 
for advice are cautioned that inquiries 
should not disclose client confidences or 
sensitive information that is not neces- 
sary to the resolution of the ethical ques- 
tions presented. 


of the child. The opinion is purposefully lim- 
ited to this factual situation and does not 
address whether a lawyer may, for example, 
interview a child who is a witness to a crime 
but is not the victim of the crime. The absence 
of an opinion on the latter subject does not, 
however, mean that the Ethics Committee has 
concluded that such interviews are permissible 
without consent or authorization of a parent, 
guardian, or the court. A lawyer should take 
into consideration the principles articulated in 
this opinion when considering whether to 
interview any child who was a witness to a vio- 
lent crime especially one involving the child's 
family members. 

The opinion examines a difficult dilemma 
for lawyers who do not wish to interfere with 
an already traumatized child but who have a 
duty to prepare competently by investigating 
each case and interviewing key witnesses. In 
preparing this opinion, the Ethics Committee 
received input from mental health profession- 
als and child advocates. That input lead to the 
committee's determination that the emotion- 
al and intellectual sophistication of a child 
cannot be determined by a lawyer or estab- 
lished by an opinion of the Ethics 
Committee. However, the General Assembly 
has determined that a child at a certain age is 
legally mature for the purpose of his or her 
own criminal culpability and, in the absence 
of any other benchmark, the committee 
accepts the General Assembly's policy deci- 
sion on this issue. 

When a lawyer is considering whether to 
seek the consent or authorization of a parent or 
guardian or a court order? to interview a child 
who is the victim of physical or sexual abuse, 
the lawyer should keep in mind the following 
information provided to the committee by the 
experts it consulted. Excessive interviews of 
child victims lead to additional trauma for the 
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child. A person who is not trained in tech- 
niques for forensic interviewing of children 
often makes grave errors that can taint the 
interview or add to the child's trauma. It is 
preferable for the interview to be performed by 
a professional. To avoid intimidating the child, 
a support person for the child (family member 
or other appropriate person) should be present 
at the interview. In light of the foregoing, a 
lawyer should investigate whether forensic 
interviews with the child have already taken 
place and are available on tape; if a tape of an 
interview with the child is available, the lawyer 
should consider foregoing further interviews. 

If not otherwise clear from the context, the 
conditions and limitations imposed by this 
opinion apply equally to prosecutors. 


Inquiry #1: 

Attorney A represents a criminal defendant 
on a charge of taking indecent liberties with a 
child. To prepare for trial, Attorney A would 
like to interview the child who is the victim of 
the alleged crime. The child is not a party to 
the criminal action. She does not have a lawyer 
and a guardian ad litem has not been appoint- 
ed to represent her interests. May Attorney A 
interview the child without the consent of the 
child's parent or legal guardian? 


Opinion #1: 

No, if the child is younger than the age of 
maturity for criminal responsibility as deter- 
mined by the General Assembly in the 
General Statutes, it is presumed that the child 
cannot understand the purpose of the inter- 
view, the lawyer's role, or the child's right to 
decline the interview or terminate the inter- 
view at any time. The age of maturity for crim- 
inal responsibility is currently 16 but may 
change by act of the General Assembly. See 
N.C. Gen. Stat. §7B-1604(a). If the child is 
the age of maturity for criminal responsibility 
or older, Attorney A may seek an interview 
with the child without the consent of the 
child's parent or legal guardian, provided 
Attorney A respects the rights of the child and 
there is no legal requirement that the consent 
of the parent or legal guardian be obtained. To 
the extent that this opinion is contrary to the 
holding in RPC 61 (defense lawyer may inter- 
view child victim of molestation without 
knowledge or consent of district attorney) that 
opinion is overruled. 

It is Attorney A's professional duty to pre- 
pare competently and diligently to defend the 


client; @ priori, in most cases this includes 


interviewing the victim of the alleged crime if 
the victim will consent to the interview. 
Nevertheless, a child frequently does not have 
the emotional or intellectual maturity to make 
an informed decision about whether to con- 
sent to the interview or the emotional or intel- 
lectual maturity to understand the role of the 
lawyer or the purpose of the interview. 

Rule 4.3(b) states that, when dealing on 
behalf of a client with a person who is not rep- 
resented by counsel, a lawyer shall not 

state or imply that the lawyer is disinterest- 

ed. When the lawyer knows or reasonably 

should know that the unrepresented per- 
son misunderstands the lawyer's role in the 
matter, the lawyer shall make reasonable 
efforts to correct the misunderstanding. 
As noted in comment [1] to Rule 4.3, "[a]n 
unrepresented person, particularly one not 
experienced in dealing with legal matters, 
might assume that a lawyer is disinterested in 
loyalties or is a disinterested authority on the 
law even when the lawyer represents a client." 

Many children are inexperienced in legal 
matters and will not understand the role of a 
lawyer who seeks an interview. Many children 
will naively defer to the lawyer because he or 
she is an adult. Many children will be easily 
misled or subject to the undue influence of an 
authority figure such as a lawyer. Because of 
their psychological and emotional immaturi- 
ty, it is, therefore, presumed that a lawyer may 
not interview a child who is younger than the 
age of maturity for criminal responsibility 
without violating Rule 4.3(b) unless the 
lawyer obtains the prior consent or authoriza- 
tion of the child's (non-accused) parent or 
legal guardian or obtains an order from a 
court with jurisdiction. A child who is the age 
of maturity for criminal responsibility or older 
may be interviewed without prior consent or 
authorization of a parent, guardian, or the 
court, provided the lawyer who seeks to inter- 
view the child reasonably determines that the 
child is sufficiently mature to understand, 
when disclosed by the lawyer, (1) the role of 
the lawyer, (2) who the lawyer represents, (3) 
the purpose of the interview, and (4) that the 
child is at liberty to refuse or to terminate the 
interview. If the lawyer cannot reasonably 
conclude that the child is sufficiently mature, 
both emotionally and intellectually, to under- 
stand these four things, the lawyer may not 
interview the child unless a legal guardian or 
parent consents or a court orders the inter- 
view. If the conduct of the legal guardian or 
the parent toward the child is at issue in the 
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criminal case, consent must be obtained from 
a guardian ad litem, a court, or other appro- 
priate person or entity with authority to give 
consent. See Opinion #3; see also Rule 7.1 of 
the General Rules of Practice for the Superior 
and District Courts (providing procedure for 
appointment of lawyer to serve as guardian ad 
litem for minor who is victim or potential wit- 
ness in a criminal proceeding). 

Rule 3.4(b) prohibits a lawyer from coun- 


seling or assisting a witness to testify falsely. 


This includes making improper suggestions or - 


offering inducements that might lead a naive 
and vulnerable child to change or alter his or 
her testimony. Although a lawyer may reason- 
ably conclude that a child who is the age of 
maturity for criminal responsibility or older is 
sufficiently mature to consent to the interview, 
the lawyer may not engage in emotional 
manipulation or other forms of undue influ- 
ence, coercion, or intimidation that may 
inhibit or alter the witness's testimony. 

Rule 4.2(a) prohibits a lawyer from com- 
municating about the subject of the represen- 
tation with a person the lawyer knows to be 
represented by another lawyer in the matter 
unless the other lawyer consents or the com- 
munication is authorized by law or court 
order. Before interviewing a child, if allowed 
to do so under this opinion, the lawyer must 
determine whether the child is represented 
and, if applicable, follow the requirements of 
Rule 4.2(a). 

Although a communication without the 
consent or knowledge of the child's parent or 
guardian may be allowed under this opinion, a 
lawyer should err on the side of giving notice 
to the parent or guardian—and _ preferably 
obtaining the consent of the parent or 
guardian—unless circumstances are such that 
the lawyer has a good faith belief that the 
child's candor may be affected by the knowl- 
edge of the parent. 


Inquiry #2: 

May the prosecutor interview the child 
who is the alleged victim of physical or sexual 
abuse? 


Opinion #2: 
Yes, subject to the same constraints set 
forth in opinion #1. 


Inquiry #3: 

The defendant is the child's parent or legal 
guardian and is accused of conduct that, if 
proven, would constitute abuse or neglect of 
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the child. May the defendant's criminal 
defense lawyer interview the child subject to 
the constraints set forth in Opinion #1? 


Opinion #3: 

In most instances of alleged child abuse 
or neglect by a parent of guardian, a guardian 
ad litem (GAL) and an attorney advocate are 
appointed to represent the child. RPC 249 
prohibits a lawyer from communicating with 
a child who is represented by a GAL and an 
attorney advocate unless the lawyer obtains 
the consent of the attorney advocate. If a 
GAL has not been appointed for the child, 
the lawyer may interview the child subject to 
the constraints set forth in Opinion #1. 


Endnotes 


1. This opinion does not address legal issues relating to due 
process or the confrontation clause. 


2. See also Rule 7.1 of the General Rules of Practice for 
the Superior and District Courts which provides that 
the court may appoint a lawyer, from a list of pro bono 
lawyers, to serve as a guardian ad litem for a minor 
who is a victim or a potential witness in a criminal 


proceeding. 


Proposed 2009 Formal Ethics 
Opinion 8 
Service as Commissioner after 
Representing Party to Partition 
Proceeding 
January 14, 2010 

Proposed opinion provides guidelines for a 
lawyer for a party to a partition proceeding and 
rules that the lawyer may subsequently serve as a 
commussioner for the sale but not as one of the 
commussioners for the partitioning of the property. 


Inquiry #1: 

Attorney is retained by a person with an 
interest in property to represent him in a pro- 
ceeding to partition the property pursuant to 
Chapter 46 of the North Carolina General 
Statutes. N.C. Gen. Stat. §$46-6 authorizes the 
court to appoint a disinterested person to rep- 
resent any person interested in the property 
whose name is unknown and who fails to 
appear in the proceeding. May Attorney repre- 
sent the existing client and also agree to be 
appointed to represent any unknown person 
with interest in the property? 


Opinion #1: 

No. There is a potential conflict between 
the interests of the existing client and the 
interests of the unknown person(s). One of 
the critical issues in a partition proceeding is 


whether the property should be sold or parti- 
tioned. See, eg. N.C. Gen. Stat. §46- 
22(c)(party seeking sale has burden of prov- 
ing, by a preponderance of the evidence, that 
actual partition cannot be made without sub- 
stantial injury to the interested parties). If 
Attorney has an existing client with a specific 
interest in the proceeding, Attorney cannot 
be disinterested as required by N.C. Gen. 
Stat. §46-6 or exercise independent profes- 
sional judgment as required by the Rules of 
Professional Conduct when evaluating and 
representing the interests of the unknown 
person(s). The potential conflict cannot be 
resolved by consent because the unknown 
person(s) is unavailable to consent. Rule 1.7. 


Inquiry #2: 

At the conclusion of the proceeding, the 
clerk of court orders the public sale of the 
property and, pursuant to N.C. Gen. Stat. 
§$1-399.4 and 46-28, appoints Attorney as 
the commissioner for the sale.! May Attorney 
serve as the commissioner and collect a com- 
mission from the public sale? 


Opinion #2: 


Yes, provided Attorney concludes that he 
can serve fairly and impartially and, further 
provided, Attorney terminates his represen- 
tation of any person with an interest in the 
property. 

The role of the commissioner is a neutral 
one with fiduciary responsibilities to all of 
the owners of the property. However, a com- 
missioner conducting a public sale has limit- 
ed discretion because he must follow the spe- 
cific procedural requirements for judicial 
sales set forth in Chapter 1, Article 29A of 
the General Statutes. Attorney may, there- 
fore, serve as commissioner for the sale upon 
determining that he can fulfill the role 
impartially, without bias for or against any of 
the parties to the partition proceeding, and 
upon terminating his representation of any 
person with an interest in the property. In 
the similar situation of a lawyer serving as a 
trustee on a deed of trust in foreclosure, the 
ethics opinions also allow the lawyer to relin- 
quish the representation of the lender or the 
debtor to serve in the impartial fiduciary role 
of trustee for the foreclosure. See RPC 46, 
RPC 82, RPC 90. 

N.C. Gen. Stat. §46-28.1 permits any 
party to a partition proceeding to file a peti- 
tion for revocation of the order confirming 
the sale provided the petition is filed within 
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15 days and is based upon grounds that are 
specified in the statute. Therefore, the client's 
legal needs may not end with the entry of the 
order of sale and the appointment of a com- 
missioner. Anticipating that a client might 
desire additional legal representation after the 
sale, the better practice is to obtain the client's 
consent to the lawyer's potentially limited 
representation by advising a client at the 
beginning of the representation of the follow- 
ing: the lawyer might be appointed by the 
clerk to serve as commissioner; that the 
lawyer will be required to withdraw from the 
representation to do so; that the lawyer must 
obtain the client's consent to such withdraw- 
al; and that the client, upon consent, may 
need to find new representation. Then, 
before terminating the representation to serve 
as the commissioner for the sale, Attorney 
must obtain the client's consent to withdraw. 


See Rule 1.16. 


Inquiry #3: 

At the conclusion of the proceeding, the 
clerk of court orders a private sale of the prop- 
erty pursuant to N.C. Gen. Stat. §§46-28 and 
1-339.33. May Attorney be designated as the 
person authorized to make the private sale pur- 


suant to N.C. Gen. Stat. §1-339.33(1)? 


Opinion #3: 
Yes, subject to the conditions set forth in 
Opinion #2. 


Inquiry #4: 
If appointed the commissioner for a public 
sale or the person authorized to make the pri- 


vate sale, may Attorney purchase the property 
at the sale? 


Opinion #4: 

No. As the appointed commissioner or the 
person appointed to conduct the private sale, 
Attorney has a duty to oversee the sale of the 
property in a fair and impartial manner. 
Advancing a personal interest by bidding on or 
making an offer on the property violates this 
duty. See 2006 FEO 5 (county tax lawyer who 
is appointed commissioner may not bid at tax 
foreclosure sale). 


Inquiry #5: 

At the conclusion of the proceeding, the 
clerk of court orders the public sale of the 
property but appoints another person as com- 


missioner for the sale. May Attorney bid at the 
sale on his own behalf? 
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Opinion #5: 

No. This would be a conflict of interest 
between the lawyer's self-interest in purchasing 
the property at the lowest price and the client's 
interest in selling the property for the highest 
price. Rule 1.7(a)(2). However, Attorney may 
bid on the property if he is doing so on behalf 


of the client. 


Inquiry #6: 

At the conclusion of the proceeding, the 
clerk of court orders the partition of the prop- 
erty. May Attorney agree to be appointed as 
one of the three commissioners responsible for 


dividing the property? 


Opinion #6: 

No. A commissioner for a partitioning 
must exercise discretion in determining 
how to divide the property, thus directly 
affecting the interests of the various parties 
to the proceeding. Moreover, there remain 
opportunities for Attorney to advocate for 
his client's interests in the event the com- 
missioners seek input from the parties or in 
the event of an appeal. Attorney cannot, 
therefore, serve as an impartial commission- 


er. Rule 1.7(a). 


Inquiry #7: 

Assume that Attorney formerly represent- 
ed one or more of the parties in a separate 
but related partition proceeding (1.e., a prior 
proceeding involving the same property that 
did not result in partition or sale), but does 
not represent any of the parties to the current 
proceeding. 

May Attorney serve as one of the commis- 
sioners to conduct the sale or to partition the 


property? 


Opinion #7: 
Yes, provided Attorney determines that he 


can act impartially. See Opinion #1 and Rule 
WZ 


Inquiry #8: 

Assume that Attorney formerly represent- 
ed one or more of the parties in a separate 
but related partition proceeding (i.e., a prior 
proceeding involving the same property that 
did not result in partition or sale), but does 
not represent any of the parties to the current 
proceeding. 

May Attorney serve as the court-appointed 
lawyer for any "unknown owner" pursuant to 


N.C. Gen. Stat. $46-6? 


Opinion #8: 

Yes, with the informed consent, confirmed 
in writing, of Attorney's former client(s). Rule 
1.9(a) prohibits a lawyer who has formerly rep- 
resented a client in a matter from representing 
a new client in the same or a substantially relat- 
ed matter if the interests of the new client are 
materially adverse to the interests of the former 
client unless the former client gives informed 
consent confirmed in writing. 


Inquiry #9: 

Assume that Attorney formerly represented 
one or more of the parties in a separate but 
related partition proceeding (i.e., a prior pro- 
ceeding involving the same property that did 
not result in partition or sale), but does not 
represent any of the parties to the current pro- 
ceeding. 

May Attorney purchase the property at the 
sale? 


Opinion #9: 

Yes, unless Attorney received confidential 
information from a former client relative to 
the property that Attorney could use to the 
former client's disadvantage when bidding on 
the property. Rule 1.9(c)(1). 

If a lawyer no longer represents a former 
client, the lawyer's only duties to the former 
client are to avoid adverse representations of 
others in the same or a substantially related 
matter and to avoid using confidential 
client information to the disadvantage of 
the former client. Although the partition 
sale may be substantially related to the prior 
partition proceeding, a lawyer who is pur- 
chasing for his own interest is not engaged 
in the representation of an adverse party 
and, therefore, the prohibition on represen- 
tations adverse to a former client in Rule 
1.9(a) is inapplicable. However, the prohi- 
bition on using the confidential informa- 
tion of a former client to the disadvantage 
of the former client would apply unless, as 
Rule 1.9(c)(1) permits, the information has 
become generally known. 


Endnote 


1. Although the procedure for judicial sales of property 
set forth in Chapter 1, Article 29A, of the General 
Statutes provides for the appointment of only one 
commissioner, it is still the custom in some judicial 
districts for the clerk of court to appoint three com- 
missioners. The conditions on service as a commis- 
sioner for the public sale of property set forth in this 
opinion apply equally to a lawyer who is appointed by 
the clerk to serve on a panel of commissioners. 
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Proposed 2010 Formal Ethics 
Opinion 1 
Representation of Insurance Carrier after 
Insured Disappears 
January 14, 2010 

Proposed opinion rules that a lawyer retained 
by an insurance carrier to represent an insured 
whose whereabouts are unknown and with 
whom the lawyer has no contact may not appear 
as the lawyer for the insured absent authorization 


by law or court order. 


Inquiry #1: 

Attorney was retained by Insurance Carrier 
to defend Insured in a negligence lawsuit based 
upon an automobile accident. Insured cannot 
be located and his whereabouts are unknown. 
Service by publication was required. May 
Attorney proceed with the representation, file 
pleadings on behalf of Insured, and appear in 
court to defend the case on behalf of Insured? 


Opinion #1: 

No. To respond to this inquiry, the question 
of whether a client-lawyer relationship is creat- 
ed between Attorney and Insured must be 
addressed. Comment [4] of Rule 0.2, Scope, 
provides that "for purposes of determining the 
lawyer's authority and responsibility, principles 
of substantive law external to these Rules deter- 
mine whether a client-lawyer relationship 
Ethics 


Committee declines to offer an opinion that 


exists." In most instances, the 
hinges upon a question of law. Nevertheless, 
the determination of whether a client-lawyer 
relationship exists is often essential to the com- 
mittee's interpretation and application of the 
Rules of Professional Conduct. Moreover, the 
relevant North Carolina case law is clear. In 
Dunkley v. Shoemate, 350 N.C. 573, 515 S.E. 
2d 442 (1999), the Supreme Court held that 
where a law firm had no contact with the 
defendant and was not authorized by the 
defendant to undertake his representation, no 
lawyer-client relationship existed between the 
defendant and the lawyers seeking to represent 
him pursuant to the insurance trust fund for 
the defendant's employer. The Dunkley opin- 
ion cites favorably the following statement 
from Johnson v. Amethyst Corp., 120 N.C. App. 
529, 463 S.E. 2d 397 (1995): "[nJo person has 
the right to appear as another's attorney with- 
out the authority to do so, granted by the party 
for which he [or she] is appearing." /d. at 577, 
515 S.E. 2d at 444 [quoting Amethyst Corp. 120 
N.C. App. at 532, 463 S.E. 2d at 400]. The 


Court also concurred with the statement in 
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Amethyst Corp. that, "North Carolina law has 
long recognized that an attorney-client rela- 
tionship is based upon principles of agency," 
and "[t]wo factors are essential in establishing 
an agency relationship: (1) The agent must be 
authorized to act for the principal; and (2) The 
principal must exercise control over the agent." 
Id. (quoting Amethyst Corp., 120 N.C. App. at 
533-534, 463 S.E. 2d at 400]. 

Therefore, unless allowed by statute, court 
order, or subsequent case law, a lawyer may 
not appear in court for a party who has not 
authorized the representation and with 
whom the lawyer has not established a client- 
lawyer relationship. 


Inquiry #2: 

Would the response to Inquiry #1 be dif- 
ferent if the insurance contract with Insured 
specifies that Insurance Carrier has the author- 
ity to choose legal counsel for Insured and to 
decide whether to settle the case? 


Opinion #2: 
No. 


Inquiry #3: 

Would the response to Inquiry #1 be dif 
ferent if Insured received actual notice of the 
lawsuit and contacted Insurance Carrier before 


disappearing? 


Opinion #3: 

Whether such contact with Insurance 
Carrier is sufficient to create a client-lawyer 
relationship with a lawyer selected by 
Insurance Carrier is a question of fact and law 
not resolved by the existing case law. However, 
the Ethics Committee doubts that the two 
factors required to establish an agency rela- 
tionship exist in this situation. See also 
Dunkley, 350 N.C. at 578, 515 S.E. 2d at 445 
("RPC 223, Rule 1.2(a), and Amethyst Corp. 
correctly emphasize the principle that a lawyer 
cannot properly represent a client with whom 
he has no contact."). 


Inquiry #4: 

Would the response to Inquiry #1 be dif- 
ferent if Insured received notice of the lawsuit 
and specifically authorized the representation 
before disappearing? 


Opinion #4: 
Yes, Attorney may appear in the lawsuit on 
behalf of Insured if Insured has authorized the 


representation. However, if Insured cannot 


thereafter be located, Attorney may not mis- 
lead the court about Insured's absence. Rule 
3.3(a)(1). Moreover, in the event Insured is not 
present to participate in the representation, 
Attorney may have to file a motion to with- 
draw. Rule 1.2, cmt. [1] (Client has "the ulti- 
mate authority to determine the purposes to 
be served by legal representation...."); Rule 
1.16; RPC 223; 03 FEO 16; see ako Dunkley, 
BOUIN: Cx ate5/ 8s lbs. Ea 2d rat 445.'(Ca 
lawyer cannot properly represent a client with 
whom he has no contact."). 


Inquiry #5: 

Would the response to Inquiry #1 be differ- 
ent if the insurance contract contained a provi- 
sion granting Insurance Carrier the express 
authority to proceed with the representation on 
behalf of and in the name of the Insured in the 


event contact with Insured is lost? 


Opinion #5: 


This is a question of law that is not resolved 
by the existing case law and is outside the 
purview of the Ethics Committee. 


Inquiry #6: 

Attorney is retained by Insurance Carrier to 
defend a "John Doe" defendant in an auto- 
mobile accident case. May Attorney represent 
"John Doe" in the court proceedings? 


Opinion #6: 

If the designation of a certain person as 
"John Doe" is necessary to effect service of 
process and Attorney concludes that he is 
able to identify the intended person (e.g., an 
employee of an insured defendant compa- 
ny), Attorney may work with Insurance 
Carrier and the defendant company to iden- 
tify the individual and, once identified, may 
appear in the lawsuit on behalf of the indi- 
vidual if authorized to do so by the individ- 
ual. If the identity of "John Doe" cannot be 
ascertained by Attorney, Insurance Carrier, 
or another client, whether Attorney may rep- 
resent "John Doe" in the court proceedings 
is a question of law outside the purview of 
the Ethics Committee. 


Proposed 2010 Formal Ethics 
Opinion 2 
Obtaining Medical Records From Out of 
State Health Care Providers 
January 14, 2010 

Proposed opinion rules that a lawyer may not 
serve an out of state health care provider with an 
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unenforceable North Carolina subpoena and 
may not use documents produced pursuant to 
such a subpoena. 


Inquiry #1: 

Lawyer represents the Department of 
Social Services in a county that borders anoth- 
er state. In a particular case, the relevant hos- 
pital records are located out of state. Is it ethi- 
cal for Lawyer to subpoena the medical 
records under the authority of N.C. R. Civ. P. 
45 knowing that the North Carolina subpoe- 


na is unenforceable? 


Opinion #1: 

No. If the North Carolina subpoena is not 
enforceable out of state, the lawyer may not 
misrepresent to the out of state health care 
provider that it must comply with the subpoe- 
na. RPC 236 provides that it is unethical for a 
lawyer to use the subpoena process to mislead 
the custodian of documentary evidence as to 
the lawyer's authority to require the produc- 
tion of such documents. See alo Rule 8.4(c) 
(professional misconduct for a lawyer to 
engage in conduct involving dishonesty, fraud, 
deceit, or misrepresentation). 


Inquiry #2: 

If the records are subpoenaed and the 
health care provider complies with the sub- 
poena, may Lawyer utilize the medical records? 


Opinion #2: 

No. Lawyer may not use documents that 
were produced in reliance on Lawyer's misrep- 
resentation as to Lawyer's authority to require 
the production of such documents. 


Proposed 2010 Formal Ethics 
Opinion 3 
Cross-examining Current and 
Former Clients 
January 14, 2010 

Proposed opinion rules that it is a non-con- 
sentable conflict of interest for a lawyer to cross- 
examine a current client or, if the lawyer possesses 
relevant confidential information that 1s not gen- 
erally known, to cross-examine a former client. 


Inquiry #1: 

Lawyer is a criminal defense lawyer who 
represents persons charged with various crimi- 
nal and traffic offenses. Lawyer also represents 
police officers responding to investigations by 
internal affairs departments. In these matters, 
the officers are threatened with professional 
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discipline, including possible termination, for 
alleged conduct involving moral turpitude, 
dishonesty, or police department policy viola- 
tions. In such matters, Lawyer represents the 
police officer individually and does not repre- 
sent the police department. 

Lawyer represents Defendant in a criminal 
matter. Lawyer also currently represents 
Officer in an internal affairs investigation in 
which Officer may be disciplined or lose his 
job. Officer is one of the prosecuting witnesses 
in Defendant's criminal matter. 

May Lawyer represent Defendant in the 
criminal matter if Officer is a prosecuting 
witness? 


Opinion #1: 

No. If the competent representation of 
the defendant requires a rigorous cross- 
examination of the prosecuting witness, the 
lawyer has a conflict of interest. See Rule 
1.7(a). Such a scenario implicates the 
lawyer's duties of loyalty and confidentiality. 
See Rule 1.6; Rule 1.7. This opinion is not 
limited to this fact pattern. 

Comment [6] to Rule 1.7 provides that a 
directly adverse conflict of interest may arise 
when a lawyer is required to cross-examine a 
client who appears as a witness in a matter 
involving another client, as when the testimo- 
ny will be damaging to the client who is repre- 
sented in the lawsuit. If Lawyer has confiden- 
tial information of Officer that is relevant to 
the cross-examination, a vigorous cross-exami- 
nation will breach Lawyer's duty of confiden- 
tiality to Officer. Alternatively, Lawyer could 
fail to cross-examine Officer fully, for fear of 
misusing such information, which would be a 
breach of Lawyer's duty to competently and 
diligently represent Defendant. Defendant 
might conclude that Lawyer's deferential 
cross-examination of Officer was the result of 
Lawyer's divided loyalties, while Officer could 
reach the same conclusion about a vigorous 
cross-examination. 

The conflict of interest is non-consentable. 
Generally, if lawyer with a conflict reasonably 
believes that he will be able to provide compe- 
tent and diligent representation to both clients, 
he may take on the representation so long as he 
obtains both clients’ informed written con- 
sent. See Rule 1.7(b). However, certain con- 
flicts are non-consentable, "meaning that the 
lawyer involved cannot properly ask for such 
agreement or provide representation on the 
basis of the client's consent.” Rule 1.7, cmt. 
[14]. Consentability is determined by consid- 


ering whether the interests of the clients will be 
adequately protected if the clients are permit- 
ted to give their informed consent to the rep- 
resentation given the conflict of interest. 
Representation is prohibited if the lawyer can- 
not reasonably conclude that the lawyer will be 
able to provide competent and diligent repre- 
sentation to each client. See Rule 1.7, cmt. 
[15]. For the reasons previously stated, Lawyer 
cannot reasonably conclude that he can ade- 
quately represent Defendant if he has to cross- 
examine Officer. 


Inquiry #2: 

Does it matter if Officer's personnel files 
are generally not subject to subpoena and may 
not be used for cross examination? 


Opinion #2: 

No. Although the fact that Officer's per- 
sonnel files may not be used for cross-exam- 
ination may appear to alleviate the concern 
as to Lawyer's duty of confidentiality to 
Officer, Lawyer remains aware of confiden- 
tial information relative to Officer that could 
inspire questions for cross examination. But 
for the fact that the information was received 
from Officer, the competent representation 
of Defendant would compel Lawyer to use 
this information to develop his cross-exami- 
nation. As observed in Opinion #1, this 
would be a breach of Lawyer's duty of confi- 
dentiality to Officer. 


Inquiry #3: 
Would it matter if Defendant was charged 


only with a minor traffic violation? 


Opinion #3: 

If Officer's testimony relates only to an 
uncontested issue and Lawyer reasonably con- 
cludes that he can forgo cross examination of 
Officer without affecting the competent 
defense of the case, Lawyer may represent 
Defendant provided he obtains the informed 
written consent of Defendant. See Rule 1.7(b). 
If Lawyer determines that he should cross 
examine Officer but that the cross examina- 
tion can be limited to factual questions that 
avoid challenging Officer's credibility or utiliz- 
ing his confidential information, Lawyer may 
proceed but only with the informed written 


consent of both clients. See Rule 1.7(b). 
Inquiry #4: 
Would it make any difference if the 


Fraternal Order of Police or a similar organ- 
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ization arranged for or retained Lawyer to 
represent Officer? 


Opinion #4: 

No. Regardless of who retains Lawyer to 
represent Officer, Lawyer still owes Officer the 
same duties of confidentiality and loyalty. See 
Rule 1.8(f). Also, Lawyer's pecuniary interest 
in obtaining further business from the hiring 
organization may create an additional person- 
al conflict of interest for Lawyer in that he 
would want to avoid rigorously cross examina- 


tion of a police officer to remain in the good 


graces of the organization. See Rule 1.7(a)(2). 


Inquiry #5: 

What if Officer is a former client at the 
time of the representation of Defendant? Is 
Lawyer required to disclose the former client- 
lawyer relationship with Officer to Defendant 
at the outset so that Defendant can make an 
informed decision about representation? 


Opinion #5: 

If Lawyer obtained confidential informa- 
tion from Officer that is relevant to Officer's 
cross-examination and Lawyer needs to use 
that confidential information to effectively 
cross-examine Officer, then Lawyer may not 
represent Defendant. See Rule 1.9(c); 2003 
FEO 14. 

An exception to Rule 1.9(c) provides that 
a lawyer may use confidential information of 
a former client to the disadvantage of the for- 
mer client when the information has become 
"generally known.” Rule 1.9(c)(1). If certain 
information as to the internal affairs investi- 
gation is generally known, that information 
may be used to cross-examine Officer with- 
out obtaining the consent of Officer. See Rule 
1) ect. 1S). 

If Lawyer determines that he does not 
need to use any confidential information that 
is not generally known to effectively cross- 
examine Officer, Lawyer must still disclose 
the former lawyer-client relationship with 
Officer to Defendant so that Defendant can 
make an informed decision about Lawyer's 
representation. 


Proposed 2010 Formal Ethics 
Opinion 4 
Lawyer Participating in Barter Exchange 
Program 
January 14, 2010 

Proposed opinion rules that lawyer may not 
participate in a barter exchange program where 
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a percentage of the amount involved in each 
barter transaction is paid to the barter exchange 


program. 


Inquiry: 

Lawyer would like to participate in a barter 
exchange program. Program members get 
paid in barter units that can be used to pay 
other members for their services. For example, 
a lawyer might prepare a will for a member 
and receive "barter points.” The barter points 
could then be used by the lawyer to purchase 
services from another program member. The 
program requires its members to pay a ten 
percent "fee" on each purchase made through 
the program. If Lawyer provides $500 in serv- 
ices to another member, that member would 
pay a $50 fee to the program for a total pay- 
ment of $550. 

There is a list of lawyers on the program 
website, but members are encouraged to call 
their brokers to get linked with other members 
when in need of a particular service. Lawyers 
who participate in the program are not under 
any obligation to do business with exchange 
members who request services. 

May Lawyer participate in the program? 


Opinion: 


No. A lawyer may accept payment for 
legal services in a form other than money. See 
Rule 1.5, cmt. [4]. However, a lawyer may 
generally not share legal fees with a non- 
lawyer or give anything of value to a person 
for recommending the lawyer's services. Rule 
5.4(a); Rule 7.2(b). 

The South Carolina Ethics Advisory 
Committee considered participation in a sim- 
ilar barter exchange program in S.C. Bar 
Ethics Advisory Comm., Op. 94-34 (1994). 
As a member of the program, the lawyer 
would provide legal services to other members 
at normal rates but, instead of receiving cash, 
the lawyer would receive credit for the amount 
of the fees. The credit could be used for the 
purchase of goods and services from other 
members. The lawyer would receive credit for 
the full amount of his legal fees, but when pur- 
chasing goods and services from other mem- 
bers the lawyer was required to pay a ten per- 
cent commission to the exchange. The 
Committee found that participation in the 
program violates the prohibition against shar- 
ing legal fees with a nonlawyer and the prohi- 
bition against paying for referrals. 

The Committee stated: 

It is disingenuous in the proposed business 


exchange relationship to suggest that 
because the lawyer receives credit for the 
full attorney's fees that there is no sharing 
of the fee with a nonlawyer. In the first 
place the credit that the lawyer receives is 
subject to the payment of a ten [percent] 
commission to a nonlawyer when it is used 
for the purchase of goods and services 
from other members with the result that 
the lawyer does not in fact receive the full 
amount of the fee. Moreover, the member 
who retains the services of the lawyer is 
paying ten [percent] more for the legal 
services than the lawyer receives and the 
ten [percent] surcharge is being paid 
directly to a nonlawyer. The mere fact that 
the ten [percent] commission does not go 
through the lawyer's hands and is paid 
directly to the nonlawyer does not affect 

the substance of the transaction. In such a 

situation the lawyer is in fact paying a non- 

lawyer a ten [percent] commission for 
channeling work to him, a practice that is 

prohibited by Rule 7.2(c). 

Id. Other jurisdictions have reached the same 
conclusion. See, e.g., Prof’l. Ethics Comm. 
for the State Bar of Tex., Op. 435 (1986); Va. 
State Bar, Standing Comm. on Legal Ethics, 
Op. 1035 (1988); see also Fla. Ethics Op. 84- 
2(1984) (lawyer prohibited from participat- 
ing in barter exchange programs in which a 
percentage of the amount involved in each 
purchase transaction was paid to the pro- 
gram, but may participate in programs pro- 
scribing the charging of a transactional fee 
when legal services are rendered.) However, 
New York and Utah allow lawyer participa- 
tion in barter exchange programs that meet 
certain requirements. See N.Y. State Bar 
Assoc. Comm. on Prof'l. Ethics, Op. 665 
(1994); Utah State Bar Ethics Advisory Op. 
Comm., Op. 97-05 (1997)(exchange may 
not interfere with lawyer's professional judg- 
ment; advertising materials must comply 
with ethics rules; exchange may not refer 
clients to participating lawyers other than 
through the use of advertising that complies 
with ethics rules; the exchange and its agents 
may not engage in in-person solicitation of 
lawyers’ services; and lawyer's fee to client 
must be reasonable.). 

We agree with the rationale of the South 
Carolina Ethics Advisory Committee and con- 
clude that participation in the proposed barter 
exchange program would violate the prohibi- 
tion against fee-splitting as well as the prohibi- 
tion against paying for referrals. 


nO 


Proposed 2010 Formal Ethics 
Opinion 5 
Client-Lawyer Relationship in Child 
Support Enforcement Actions 
January 14, 2010 

Proposed opinion rules that the lawyer for a 
child support enforcement program that brings an 
action for child support on behalf of the govern- 
ment does not have a client-lawyer relationship 
with the custodian of the children. 


Inquiry #1: 

Title IV-D of the Social Security Act, 42 
U.S.C.S. 651 et seg., requires each state to 
establish a child support enforcement (CSE) 
agency to provide services for the establish- 
ment and collection of child support for 
dependent children who are recipients of 
public assistance. The act also requires the 
CSE agency to provide assistance in the col- 
lection of child support to a custodian of a 
dependent child not receiving public assis- 
tance if the custodian applies to the agency 
for such assistance. The Child Welfare Act, 
Chapa lilO;- Aree 9 of the WN: Gs General 
Statutes, enacts the requirements of Title [V- 
D. The CSE program established by the 
North Carolina act is administered by the 
Child Support Enforcement Agency, a 
branch of the North Carolina Department of 
Health and Human Services. The program is 
usually administered at the county level; the 
local CSE program administrator hires a 
lawyer to institute the child support proceed- 
ing against the non-custodial, responsible 
parent. The proceeding is instituted in the 
name and on behalf of the government at the 
instigation of the custodian of the child who 
is named ex relatione (e.g., County of Durham 
DSS ex rel. Stevons v. Charles, 182 N.C. App. 
505, 642 S.E. 2d 482 (2007)). 

Lawyer A is defending a non-custodial par- 
ent in a child support action brought by the 
lawyer for the child support enforcement 
(CSE) program for the county. Does the CSE 
lawyer represent the custodian of the children? 


Opinion #1: 

The lawyer representing the CSE pro- 
gram does not represent the custodian of the 
children; the lawyer represents the govern- 
ment agency bringing the action. As previ- 
ously observed in Ethics Decisions 279 and 
2007-3, the purpose of the CSE program is 
to provide financial support to dependent 
children regardless of who currently has cus- 
tody of a dependent child and regardless of 


54 


who may currently owe support payments. 
"It would defeat the purpose of [CSE] legis- 
lation if a client-lawyer relationship were 
automatically created between the [CSE] 
lawyer and the custodian of the children 
because the lawyer would be unable to pur- 
sue any future child support action against 
such custodian should support and custody 
obligations switch." ED 279. 

Nevertheless, if the CSE lawyer makes 
statements to the parent that would lead a 
reasonable person to believe that the lawyer 
is representing him or her personally, a 
client-lawyer relationship may be inferred. 
To avoid misleading the custodian as to the 
relationship, in any private conference with a 
custodian (outside of court proceedings), 
"the [CSE] lawyer should explain that he or 
she is not the custodian's lawyer; that their 
conversations are not protected by the duty 
of confidentiality; and that if the interests of 
the government and the custodian of the 
children diverge, the lawyer will represent 
the interests of the government." ED 279. 


Inquiry #2: 

Lawyer A wants to serve discovery on the 
custodian of the children. Should the discoy- 
ery be served on the lawyer for the CSE pro- 
gram or on the custodian of the children? 


Opinion #2: 

This is a question of civil procedure and 
trial strategy that is outside of the purview of 
the Ethics Committee. However, if Lawyer A 
decides to seek information directly from the 
custodian, it would not violate Rule 4.2 unless 
the custodian is represented by his or her own 
lawyer in the matter. 

During the representation of a client, Rule 
4.2 prohibits a lawyer from communicating 
with a person that the lawyer knows is repre- 
sented in the matter unless the lawyer has the 
consent of the other lawyer or is authorized by 
law or court order to communicate with the 
person. Lawyer A's direct communications 
with the custodian will not violate Rule 4.2 
because the CSE lawyer does not represent the 
parent. ED 2007-3 (lawyer appointed to rep- 
resent defendant/non-custodial parent in child 
support case may communicate directly with 
custodial parent). 


Inquiry #3: 

Lawyer A wants to depose the custodian. 
The CSE lawyer informed Lawyer A that he 
would not attend the deposition. May Lawyer 


A proceed with the deposition? 


Opinion #3: 

Yes. If the custodian was properly served 
with notice of the deposition, there is no pro- 
hibition on proceeding with the deposition 
although the CSE lawyer fails to appear. Even 
when a deponent is represented by a lawyer in 
a matter, if the deposition is properly noticed 
and the lawyer for the deponent fails or refus- 
es to appear, the lawyer noticing the deposition 
may proceed. Such communications are 
"authorized by law" and, therefore, not pro- 


hibited by Rule 4.2. 


Inquiry #4: 

In a case involving international child sup- 
port enforcement issues, the CSE lawyer, who 
works in the North Carolina Attorney 
General's Office, would like to call another 
lawyer from the attorney general's staff to tes- 
tify as an expert. Does this violate the Rules of 


Professional Conduct? 


Opinion #4: 

No. Rule 3.7(a) prohibits a lawyer from 
acting as an advocate at a trial in which the 
lawyer is likely to be a necessary witness. 
However, this disqualification is not imputed 
to the other lawyers in same firm or organiza- 
tion unless the lawyer's testimony would be 
adverse to the interests of the firm or organiza- 


tion's client. Rule 3.7(b) 


Proposed 2010 Formal Ethics 
Opinion 6 
Advertising for Legal Employment in 
Non-practicing Areas with Intent to 
Refer Cases 
January 14, 2010 

Proposed opinion rules that a lawyer may not 
advertise for legal employment in an area of prac- 
tice in which the lawyer does not currently prac- 
tice law with the intent to refer any cases to anoth- 


er law firm. 


Inquiry #1: 

Lawyer would like to advertise for legal 
employment in several areas of negligence law 
including products liability, pharmaceutical, 
and medical malpractice. However, Lawyer 
does not actually practice in each of these legal 
areas. For cases involving areas of law in which 
Lawyer does not practice, Lawyer would refer 
the matter to another law firm that is qualified in 
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RULE AMENDMENTS 


Amendments Approved by the Supreme Court 


At a conference on January 28, 2010, 
the North Carolina Supreme Court 
approved the following amendments to the 
rules of the North Carolina State Bar: 


Amendments to the Rules of 
Professional Conduct 

27 N.C.A.C. 2, Rules of Professional 
Conduct, Rule 6.1, Voluntary Pro Bono 


Publico Service 


New Rule of Professional Conduct 6.1 
declares that a lawyer has a professional 
responsibility to render pro bono legal 
services. The rule is not mandatory and sets 
forth only an aspiration goal for each 
lawyer of at least fifty hours of pro bono 
work annually. 


Amendments to the IOLTA Rules 
27 N.C.A.C. 1D, Section .1300, Rules 


Governing the Administration of the Plan 
for Interest on Lawyers’ Trust Accounts 
The rule amendments implement inter- 
est rate comparability for the IOLTA pro- 
gram by requiring lawyers to maintain their 
IOLTA accounts only at banks that agree to 
pay the same interest on IOLTA accounts 
that is paid by the bank on similar accounts 
of the bank's other customers. The compa- 
rability rule becomes effective July 1, 2010. 


Amendments Pending Approval of the Supreme Court 


At its meetings on October 23, 2009, and 
January 15, 2010, the council of the North 
Carolina State Bar voted to adopt the follow- 
ing amendments for transmission to the 
North Carolina Supreme Court for approval 
(for the complete text of the proposed amend- 
ments, see the Fall 2009 and Winter 2010 
editions of the Journal or visit the State Bar 
website: www.ncbar.gov): 


Proposed Elimination of the Rule 
Requiring Certification of Insurance 
Coverage 


Di ANGIE, «WAN, Szeto” - OW), 
Membership-Annual Membership Fees 
D7 pNCreG 1D). Section: «0900, 


Procedures for Administrative Committee 

Since 2004, every member has been 
required annually to submit a certificate 
stating whether the member is engaged in 
the private practice of law and, if so, 
whether the member is covered by a policy 
of professional liability insurance. However, 
the information is not sufficiently useful or 
reliable to justify the cost of its collection 
and publication on the State Bar website. It 
is, therefore, proposed that the requirement 
be eliminated by the deletion of the 
enabling rule in its entirety and by eliminat- 
ing references to the requirement from the 
rules on administrative suspension. 


Proposed Amendment to the Procedures 
for the Ethics Committee 


DN Gel Cay eSection me OOO: 
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Procedures for Ruling on Questions of Legal 
Ethics 

The proposed amendments codify a proce- 
dure for a consent agenda to remove items 
from the Ethics Committee's agenda that do 


not warrant discussion by the full committee. 


Proposed Amendments to the Rules 
Governing the Attorney/Client Assistance 
Program 

27 N.C.A.C. 1A, Section .0700, Standing 
Committees of the Council 

Die Ge At Gee Dee Section 
Procedures for Fee Dispute Resolution 

It is proposed that the standing commit- 


.0700, 


tee in charge of the Attorney/Client 
Assistance Program be eliminated and the 
program continue to operate under the aus- 
pices of the Grievance Committee. Changes 
to the operating rules for the fee dispute res- 
olution program are also recommended to 
make the rules more accurately reflect the 
actual procedures and functioning of the 
program. 


Proposed Amendments to the 
Procedures for the Administrative 
Committee 
DiteN CA Cel DD seeSection 6.0900; 
Procedures for Administrative Committee 
The proposed rule amendments will 
empower the executive director of the State 
Bar to reinstate a member who was adminis- 
tratively suspended upon the member's satis- 
faction of all membership obligations, the 


payment of all associated fees, and the exec- 
utive director's determination that there are 
no persisting issues relating to the member's 
character or fitness. 


Proposed Amendments to the CLE Rules 

27 N.C.A.C. 1D, Section .1500, Rules 
Governing _ the 
Continuing Legal Education Program 


The proposed amendments would 


Administration of the 


require all newly admitted lawyers to com- 
plete a 12-hour course of instruction on 
professionalism, professional responsibili- 
ty and law office management to be 
known as the North Carolina State Bar 
New Admittee Professionalism Program. 
If the rule amendments are approved by 
the Supreme Court, lawyers admitted to 
the State Bar on or after January 1, 2011, 
will be required to fulfill this new CLE 
requirement. 

Other proposed amendments to the 
CLE rules will prohibit a disbarred lawyer 
from teaching an approved CLE course 
within five years of the effective date of the 
disbarment. 


Proposed Amendments to the Plan of 
Legal Specialization 

27 N.C.A.C. 1D, Section .1800, Hearing 
and Appeal Rules of the Board of Legal 
Specialization; Section .2900, Certification 
Standards for the Elder Law Specialty 

Proposed amendments to the hearing 
and appeal rules of the specialization pro- 
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gram improve the clarity of the rules, stream- 
line the appeal process, and make hearings 
less adversarial. 

Proposed amendments to the standards 
for the elder law specialty make the experience 
requirements for certification the same as 


those required by the National Elder Law 


Foundation, the testing organization for the 


elder law specialty. 


Proposed Amendments to the Plan for 
Certification of Paralegals 


27 N.C.A.C. 1G, Section .0100, The Plan 
for Certification of Paralegals, and Section 


Proposed Amendments 


At its meeting on January 14, 2010, the 
Executive Committee of the council accepted 
the report and recommendation of the Ethics 
Committee to withdraw proposed amend- 
ments to Rule of Professional Conduct 8.3, 
Reporting Professional Misconduct, published 
for comment in the Winter 2010 Journal, 
and to permit the Ethics Committee to study 
the proposed amendments further. The pro- 
posed amendments would exempt a lawyer 
serving as a mediator who is subject to the 
North Carolina Supreme Court Standards of 
Professional Conduct for Mediators from 
reporting information learned during a medi- 
ation relative to another lawyer's misconduct. 

At its meeting on January 15, 2010, the 
council voted to publish the following pro- 
posed rule amendments for comment: 


Proposed Amendments to Rules 
Governing Judicial District Grievance 
Committees 

27 N.C.A.C. 1B, Section .0200, Rules 
District 


Governing Judicial Grievance 


Committees 


Legal Hiring (cont.) 


Class of 2009 who is living with her parents 
and working in a temporary in-house posi- 
tion conceded, "No one wants to hire some- 
one who is not quite sure what they want to 
do." She admits that she "need|[s] to be able 
to articulate clearly and confidently what | 
want to do,” but the fact remains she is just 
not sure of her path. In a less-than-robust job 
market, people with such uncertainty are 
having a difficult time. 

Each new graduate has a unique story, 
but the bottom line is that some members 
of the Class of 2009 seeking work in North 
Carolina are thriving and some are strug- 
gling—and more are struggling than in 
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The proposed amendments will increase 
the members of a district grievance committee. 


0201 Organization of Judicial District 
Grievance Committees 
(a)... 
(c) Appointment of District Grievance 
Committee Members 

(1) Members of District Committees - Each 
district grievance committee shall be com- 
posed of not fewer than five nor more than 
43 21 members, all of whom shall be active 
members in good standing both of the judi- 
cial district bar to which they belong and of 
the North Carolina State Bar. In addition to 
the attorney members, each district griev- 
ance committee may also include one to 
three five public members who have never 
been licensed to practice law in any juris- 
diction. Public members shall not perform 
investigative functions regarding grievances 
but in all other respects shall have the same 
authority as the attorney members of the 
district grievance committee. 


past years. Many graduates have had to 
amend their expectations, be flexible, take 
temporary positions, seek longer, and work 
harder before landing a job. Their career 
paths are not easy ones. North Carolina's 
lawyers, law schools, and _ professional 
organizations must remain committed to 
assisting these newest members of the bar 
in every way they can. = 


Maria J. Mangano is herselfa graduate of the 
University of North Carolina School of Law and 
is the director of career services there. Her previ- 
ous article for the State Bar Journal, Changing 
Times: The ‘Second Generation’ of Women 
Lawyers Speaks out on Motherhood, appeared 
in the Fall 2005 edition. 


.0200, Continuing Paralegal Education 

The proposed amendments allow a Juris 
Doctor degree from an ABA-accredited law 
school to satisfy the educational requirements 
for certification and prohibit continuing 
paralegal education credit for self-study 
except for courses taken online. 


Comments 


The State Bar welcomes your com- 
ments regarding proposed amendments 
to the rules. Please send your written 
comments to L. Thomas Lunsford II, 

_ The North Carolina State Bar, PO Box 
25908, Raleigh, NC 27611. 


The Process 


Proposed amendments to the Rules 
' of the North Carolina State Bar are pub- 
lished for comment in the Journal. They 
__ are considered for adoption by the coun- 
_ ail at the succeeding quarterly meeting. 
_ If adopted, they are submitted to the 
| North Carolina Supreme Court for 
_ approval. Amendments become effective 
upon approval by the court. Unless oth- 
 erwise noted, proposed additions to 
_ rules are printed in bold and under- 
__ lined, deletions are interlined. 


A Worrisome Letter (cont.) 


I turn and walk toward the door. I hear the 
whispering and I see people nodding my way. 

Suddenly, I'm not intimidated by that. I 
have a new opinion of those pointing and 
of the one at which they are pointing. My 
favorite kindergarten play date is going to 
be eating at one of her preferred restaurants 
and will have to hear about another one of 
my days. = 


Greg Grogan is a former prosecutor turned 
real estate attorney. He lives in Paulding County, 
Georgia, but works with clients in North 
Carolina, and he still remembers his first time 
standing before a judge in a courtroom. 
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THE DISCIPLINARY DEPARIMENT 


Grievance Committee and DHC Actions 


Disbarments 

Hilton Mitchell of Wilmington surren- 
dered his law license to the Disciplinary 
Hearing Commission (DHC) and was dis- 
barred. Mitchell misappropriated $21,665 
from his employer's law firm by instructing 
clients to pay legal fees directly to him. 

J. Scott Taggart of Greenville was dis- 
barred by the DHC. Taggart misappropriat- 
ed entrusted funds totaling at least $76,000 
from his law firm's general trust account and 
more than $150,000 from a dedicated estate 
trust account. Taggart also engaged in multi- 
ple instances of mortgage fraud by preparing 
false HUD-1s and deliberately notarizing 
forged signatures. 

The DHC reinstated the order of disci- 
pline disbarring Brent Wood of Cary. Wood 
was convicted of multiple federal criminal 
offences showing professional unfitness. As 
required by statute, the State Bar consented to 
vacate the order of discipline when the trial 
court entered a post-verdict judgment of 
acquittal. The DHC reinstated the order of 
discipline after the 4th Circuit reversed and 
vacated the judgment of acquittal. 


Suspensions & Stayed Suspensions 

While he was serving an active suspen- 
sion for other disciplinary violations, D. 
Bernard Alston of Henderson failed to 
respond to numerous communications from 
the Bar. In a 2007 case, the DHC imposed a 
five-year suspension. After serving 18 
months of that initial suspension, Alston 
would have been eligible to seek a stay of the 
balance. Instead, the DHC imposed another 
five-year suspension. After serving 18 
months of the new suspension, Alston can 
seek a stay of the balance upon proving com- 
pliance with numerous conditions. 

R. T. Hayes of Raleigh was suspended for 
five years by the DHC. The effective date of 
the suspension is September 9, 2005, when he 
was administratively suspended. The balance 
of the suspension is stayed upon compliance 
with numerous conditions. Hayes failed to 
reconcile his trust account and failed to dis- 
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burse entrusted funds promptly. 

Jennifer Leech of Wilmington was sus- 
pended for three years by the DHC. The sus- 
pension is stayed for three years upon numer- 
ous conditions. Leech ran what she called a 
"law firm" purporting to have firm members 
across the state. The alleged members were 
independent contractors. She 
obtained traffic ticket clients by mass direct 


actually 


mail solicitation. Many clients were neglected. 
heseDiG 
Richardson of Wilmington until December 


suspended ‘Terry B. 


2011. The suspension is stayed until 
December 2011 upon numerous conditions. 
Richardson made unauthorized disburse- 
ments of entrusted funds to himself and to 
third parties, failed to properly maintain trust 
account ledgers and records, failed to recon- 
cile his trust account quarterly and charged a 
clearly excessive fee. 

Robert Trobich of Charlotte was suspend- 
ed for two years by the DHC. The suspension 
is stayed for three years upon numerous con- 
ditions. Trobich neglected his client's lawsuit, 
resulting in dismissal of her claims with preju- 
dice, falsely told his client he had settled her 
case, paid his client from his own funds while 
representing that the funds were from the set- 
tlement, and made false misrepresentations to 
the Grievance Committee. 


Censures 

Reginald D. Alston of Winston-Salem 
was censured by the DHC. Alston engaged in 
discourteous behavior toward the clerk of 
court and her staff and filed a frivolous 
motion to hold the clerk in contempt. 

The DHC censured Amanda Dixon of 
Raleigh. Dixon put false information on two 
HUD-1 Settlement Statements. There were 
substantial mitigating circumstances, includ- 
ing that the violations were unwitting, that 
Dixon readily admitted her wrongdoing 
when it was pointed out, that Dixon cooper- 
ated in a criminal prosecution of the seller and 
cooperated with the Bar, and that Dixon has 
not engaged in any other known misconduct 
in the intervening five years. 


Abigail P. Matre of South Hill, SC, was 
censured by the Grievance Committee. Matre 
is licensed to practice law in South Carolina 
but not in North Carolina. She held herself 
out as being able to provide legal services in 
North Carolina. She also improperly identi- 
fied herself as a specialist in real estate law. 

The Grievance Committee censured C. 
Gary Triggs of Morganton, who failed to ade- 
quately protect two clients’ interests when the 
representation ended, failed to adequately 
communicate with a client, failed to partici- 
pate in good faith in the State Bar's fee dispute 
resolution process, charged an excessive fee, 
and used incomprehensible language in a fee 
agreement. 


Reprimands 

Richard Biemiller of Virginia Beach was 
reprimanded by the Grievance Committee. 
Biemiller represented the plaintiffs in a lawsuit. 
The presiding judge took a motion under con- 
sideration and invited the parties to submit 
additional information after the hearing. 
Biemiller sent additional material to a different 
judge who had not presided at the hearing and 
incorrectly represented that the second judge 
had heard the motion. Biemiller declined 
opposing counsel's request that he correct his 
error and direct the information to the appro- 
priate judge. Biemiller also had improper ex 
parte communication with a judge. 

The Grievance Committee reprimanded 
Charles Mark Feagan of Columbus. Feagan 
neglected two client matters, failed to partici- 
pate in good faith in the State Bar's fee dispute 
resolution process, and failed to respond to 
the Grievance Committee. 

Raleigh lawyer Randolph Hill was repri- 
manded by the Grievance Committee. Hill 
was paid $3,500 to review a criminal file and 
determine if the client had grounds to file a 
motion for appropriate relief. Hill did not 
communicate with his client and did not pro- 
vide the services for which he was paid. Hill 
did not honor the client's request for a refund 
of the unearned fee. He failed to participate in 
good faith in the State Bar's fee dispute reso- 
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lution process and failed to respond to the 
Grievance Committee. 

J. Frank Lay of Sylva was reprimanded by 
the Grievance Committee. Although Lay had 
reason to believe and was in fact notified that 
a person with whom he was communicating 
was represented by counsel, Lay continued to 
communicate with the represented person. 

Lisa A. Page of Charlotte was reprimand- 
ed by the Grievance Committee. She aided a 


Proposed Ethics (cont.) 


that particular area of law. 

May Lawyer advertise for legal employ- 
ment in an area of practice when Lawyer does 
not practice in the area and intends to refer all 
cases to another law firm? 


Opinion #1: 

No. Rule 7.1 prohibits a lawyer from 
making a misleading communication about 
the lawyer or the lawyer's services. Pursuant 
to Rule 7.1(a)(1), a communication is mis- 
leading if it contains a material misrepresen- 
tation of fact or omits a fact necessary to 
make the statement considered as a whole 
not materially misleading. 

In RPC 217, the Ethics Committee deter- 
mined that it was misleading for a law firm to 
include in its advertisements remote call for- 
warding telephone numbers under the names 
of towns in which the law firm did not have an 
office. The opinion provides that listing what 
appears to be a local telephone number in an 
advertisement circulated in communities 
where the law firm does not have an actual 
presence, without including an explanation in 
the advertisement that the number is not a 
local telephone number and that there is no 
law office in that community, will mislead 
readers as to the actual location of the offices. 

Similarly, advertising specific practice areas 
in which Lawyer does not currently practice 
law when lawyer intends to refer cases in those 
practice areas to other law firms will mislead 
readers as to Lawyer's capability and/or inten- 
tion to personally handle legal matters pertain- 
ing to the practice areas. Readers will not 
assume that cases in these areas will be referred 
or "brokered" to another law firm. Two juris- 
dictions have recently addressed the issue of 
lawyers "brokering" cases by amending their 
Rules of Professional Conduct to specifically 
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lawyer who does not have a North Carolina 
law license to engage in the unauthorized 
practice of law in North Carolina and to 
improperly represent herself as a specialist in 
real estate law. Page represented to the State 
Bar that she was a member of a purported 
interstate law firm, the Matre Law Firm. In 
fact, Page had no significant relationship to 
and no authority over the law firm. Matre, the 
only lawyer listed on the firm's website, adver- 


prohibit a lawyer or a law firm from advertis- 
ing that the lawyer or law firm practices in an 
area of law when that is not the case. See Fla. 
Rules of Prof'l. Conduct R. 4-7.2(c)(4); La. 
Rules of Prof'l. Conduct R. 7.2(c)(3). These 
two jurisdictions also require that if a case or 
matter will be, or is likely to be, referred to 
another lawyer or law firm, communications 
regarding the lawyer or law firm's services 
must include a statement so advising the 
prospective client. See Fla. Rules of Prof'l. 
Conduct R. 4-7.2(c)(13); La. Rules of Prof'l. 
Conduct R. 7.2(c)(12) 

Advertising specific practice areas in which 
Lawyer does not currently practice law, with 
the intention of referring cases in those prac- 
tice areas to other law firms, is misleading and 
a violation of Rule 7.1(a)(1). 


Inquiry #2: 

If Lawyer obtains a case through permissi- 
ble means, but then refers the matter to anoth- 
er law firm and does not participate in the 
development or litigation of the matter, may 


Lawyer accept a portion of the legal fees? 


Opinion #2: 

Rule 1.5(e) allows for the division of a legal 
fee between lawyers who are not in the same 
firm. Lawyer may receive a portion of the legal 
fees associated with the referred matter so long 
as the client agrees to the arrangement in writ- 
ing, the total fee is reasonable, and the fee divi- 
sion is in proportion to the services performed 
by each lawyer or each lawyer assumes joint 
responsibility for the representation. Rule 1.5(e). 
The assumption of joint responsibility is an 
alternative to a division of fees in proportion 
to the services performed. Comment [8] to 
Rule 1.5 explains that "[jJoint responsibility 
for the representation entails financial and 
ethical responsibility for the representation as 
if the lawyers were associated in a partner- 


tised on the website that she could provide 
legal services in North Carolina. 


Petitions for Reinstatement 

Scott E. Jarvis, formerly of Asheville and 
now living in Wilmington, was reinstated to 
active status by consent order. In September 
2001, Jarvis was transferred to disability inac- 
tive status by consent after a serious traffic 


accident left him disabled. m= 


ship." Therefore, a lawyer who agrees to share 
legal fees must make reasonable efforts to 
ensure that the other lawyers who are parties 
to the arrangement comply with the ethics 
rules. See Rule 5.1. As stated in RPC 205, 
"whenever a lawyer accepts a fee for referring 
a case to another lawyer, the lawyer remains 
responsible for the competent and ethical 
handling of the matter.” 

The ABA Committee on Ethics and 
Professional Responsibility has opined that 
joint responsibility does not require substantial 
services to be performed by the lawyer. ABA 
Comm. on Ethics and Prof'l Responsibility, 
Informal Op. 85-1514 (1985). However, joint 
responsibility does include the same financial 
and ethical responsibility and the same respon- 
sibility to ensure adequate representation and 
communication as one partner would have for 
another in similar circumstances. /d. 

To receive a portion of the legal fees associ- 
ated with the referred matter, Lawyer must 
assume joint financial and ethical responsibili- 
ty for the representation. It is "the ongoing 
protection of the client's interests" that justifies 
Lawyer receiving a fee that is disproportionate 
to the services Lawyer actually provided. See 
Wis. State Bar Comm. on Prof'l. Ethics, 
Formal Op. E-00-01 (2000). 


Inquiry #3: 

If Lawyer is entitled to receive a portion of 
the legal fees associated with the referred mat- 
ter, what amount/proportion of the legal fee is 
reasonable? 


Opinion #3: 

Apart from the requirements that the total 
fee be reasonable, that the client consent to the 
fee division, and that each law firm assume 
joint responsibility for the representation, the 
Ethics Committee declines to opine on the 
division of fees between lawyers or law firms. = 
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Attorneys Honored with Distinguished Service Awards 


The recently created North Carolina State 
Bar Distinguished Service Award program 
honors current and retired members of the 


North Carolina State Bar who have demon- - 


strated exemplary service to the legal profession. 


Carlyn G. Poole is a recipient of the 
State Bar's Distinguished Service Award. 
Carlyn was born in Taylor, Texas, and 
obtained her JD with honors from UNC in 
1979. Her family law practice with the firm 
of Tharrington Smith has focused on nego- 
tiation and mediation, and she has earned 
the reputation of being one of the finest 
and most trusted attorneys in her commu- 
nity and across the state. 

Carlyn has a deep commitment to 
improving the profession and legal educa- 
tion which is visible through her service as 
an adjunct professor of family law at UNC 
from 1992-1993 and as a member of the 
State Bar's CLE Committee, Disciplinary 
Hearing Commission, and Family Law 
Specialization Committee. She has also 
been active with the Bar Association, serv- 
ing as a member of the Family Law 
Council, editor and contributor to the 
Family Forum, and chair of the Family Law 


Section. She frequently appears as a speaker 
and course planner for continuing legal 
education programs and also served as man- 
aging editor for the first edition of the 
North Carolina Marital Claims deskbook. 
In 2006, Carlyn was recognized as the 
NCBA's CLE Volunteer of the Year and 
received the Joseph Branch Professionalism 
Award. 

Her practice has always emphasized pro- 
fessionalism over business, and she has 
never failed to treat her clients and oppos- 
ing counsel with the utmost civility and 
honesty. Caryln is a true counselor to her 
clients and uses her intellect and integrity to 
solve problems in the best possible way 
rather than trying to "win at all costs." 

Thomas C. Morphis Sr. is posthu- 
AWalcdedmr tics State us bars 
Distinguished Service Award. Tom gradu- 
ated from UNC School of Law in 1972 


and spent 35 years in private practice in 


mously 


Hickory before he passed away in May 
2009. Tom's leadership in his community 
was widely admired, and his colleagues 
considered him an outstanding example of 
professionalism, civility, and advocacy that 
was both zealous and creative. 


Tom had numerous clients who viewed 
him as a hero and whose lives were marked- 
ly improved by his efforts on their behalf, 
efforts he 


years—despite some clients’ inability to 


continued—sometimes for 


pay. In addition to his remarkable level of 
care for clients, his interaction with oppos- 
ing counsel was also consistently character- 
ized by respect and courtesy, which always 
increased in proportion to the level of ran- 
cor in a dispute. 

Tom participated in the Chief Justice's 
Commission on Professionalism, represent- 
ed the City of Hickory for many years, and 
Luke's 
Methodist Church, serving that congrega- 


was an active member of St. 


tion as chairman of the Board of Trustees, 
chairman of the Administrative Council, 
and co-chairman of the Family Life Center 
Capital Campaign. Tom is also fondly 
remembered for his legendary 4th of July 
picnics, occasions on which he would 
sometimes feed a couple hundred of his 
neighbors. 

Both of Tom's sons, T.C. and Henry, 
followed him into the law: three years ago, 
Henry became an associate in Young, 


Morphis, Bach & Taylor, Tom's firm. = 


Seeking Distinguished Service Award Nominations 


hes North” Garolinay State Bar 
Distinguished Service Award program hon- 
ors current and retired members of the North 
Carolina State Bar throughout the state who 
have demonstrated exemplary service to the 
legal profession. Such service may be evi- 
denced by a commitment to the principles 
and goals stated in the Preamble to the Rules 
of Professional Conduct, for example: fur- 
thering the public's understanding of and 
confidence in the rule of law and the justice 
system; working to strengthen legal educa- 
tion; providing civic leadership to ensure 
equal access to our system of justice for all 
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those who, because of economic or social bar- 
riers, cannot afford or secure adequate legal 
counsel; seeking to improve the administra- 
tion of justice and the quality of services ren- 
dered by the legal profession; promoting 
diversity and diverse participation within the 
legal profession; providing professional serv- 
ices at no fee or a reduced fee to persons of 
limited means or to public service or charita- 
ble groups or organizations; encouraging and 
counseling peers by providing advice and 
mentoring; and fostering civility among 
members of the bar. 

Awards will be presented in recipients’ dis- 


tricts, usually at a meeting of the district bar. 
The State Bar Councilor from the recipient's 
district will participate in introducing the 
recipient and presenting the certificate. 
Recipients of the Distinguished Service Award 
will also be recognized in the State Bar Journal 
and honored at the State Bar's annual meeting 
in Raleigh. Members of the bar are encour- 
aged to nominate colleagues who have 
demonstrated outstanding service to the pro- 
fession. The nomination form is available on 
the State Bar's website, www.ncbar.gov. Please 
direct questions to Carmen Hoyme at the 


State Bar office in Raleigh, (919) 828-4620. m= 
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Law School Briefs 


All of the law schools located in North 
Carolina are invited to provide material for 
this column. Below are the submissions we 
received this quarter. 


Campbell University School of Law 

The fall 2009 semester at Campbell 
Law's new location at 225 Hillsborough 
Street was extraordinarily busy for students, 
faculty, and staff as new routines were estab- 
lished for commuting, learning the building 
layout, and navigating downtown Raleigh. 
However, once classes started, students and 
faculty quickly settled down to the real busi- 
ness of Campbell Law: preparing the region's 
best lawyers to serve their future clients. 

Highlights of our first semester included 
visits from scores of Campbell Law gradu- 
ates, judges, business groups, and other 
individuals who came and toured the new 
home of Campbell Law or hosted events 
during the fall semester. These events 
included the NC Supreme Court Historical 
Society's 2009 Annual Meeting and Gala 
and town hall-style meetings on the envi- 
ronment and health care. 

Student clubs and external partners spon- 
sored numerous guest speakers and events 
for students and faculty, including Elaine 
Marshall, North Carolina secretary of state 
(and member of the Campbell Law class of 
'81); Bob Edgar, president and CEO of 
Common Cause; and Michael Dreeben, 
deputy solicitor general of the United States, 
Department of Justice, among others. 

Campbell Law students are already hav- 
ing an impact in the community through 
volunteer efforts including the Day of 
Caring, Pro Bono Week Volunteer Day, and 
the Campbell 
Association stream clean up. 

Dean Melissa Essary and Campbell Law 
School were named one of "10 to Watch in 
2010" in the January 1, 2010, edition of The 
News & Observer in Raleigh. The list is an 


annual compilation of people in the Triangle 


Environmental Law 


area who bear watching in the year ahead. 
The spring semester will continue to be a 
busy one with several events already sched- 
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uled including our Scholarship Luncheon on 
March 11 and our first graduation ceremony 


held in Raleigh on May 21. 


Charlotte School of Law 

On December 18, Charlotte School of 
Law held a Recognition and Hooding 
Ceremony acknowledging the achievement 
of 15 students who completed requirements 
for graduation at the conclusion of the fall 
semester. The highlight was the ceremonial 
hooding of the graduates, with the hoods 
provided by individual faculty members— 
symbolizing the passage of knowledge, skills 
and values from the faculty to the graduates. 
The commencement speaker was Mr. Art 
Gallagher, president of Johnson & Wales in 
Charlotte, and a member of CharlotteLaw's 
Board of Advisors. Also sharing remarks were 
Professor Susan Rowe and Ms. Christi 
Misocky, the valedictorian of the class of 
December 2009. Dennis Stone, Interim 
dean of CharlotteLaw, gave the final charge 
to the class. 

This semester CharlotteLaw welcomed 
Katharine Van Tassel, a visiting professor 
from Western New England College School 
of Law who is teaching Evidence and Civil 
Procedure. Van Tassel received her BSN 
from Case Western Reserve University, her 
JD from Case Western Reserve University 
School of Law, and clerked for US District 
Court Judge William K. Thomas. Professor 
Van Tassel is currently completing an MPH 
at the Harvard School of Public Health. In 
addition to evidence and civil procedure, 
Prof. Van Tassel health 
bioethics, food & drug law, torts, and prod- 
ucts liability. 

The Charlotte Law Review will hold its 
Annual Symposium on Friday, February 26. 
This year's topic will address the critical 


teaches law, 


issues of energy generation in a carbon-con- 
strained world and the implications of 
brown fields and vapor intrusion on land 
development. This topic is of increasing sig- 
nificance to the Charlotte region as it carries 
out its initiative to become a regional energy 
hub. A number of distinguished experts on 


the topic will serve as panelists and modera- 
tors. The keynote speaker will be former 
energy secretary, former US senator, and law 


professor Spencer Abraham. 


Duke Law School 

Duke Law launches LLM in Law and 
Entrepreneurship—Duke Law School is 
accepting applications for its inaugural 
LLM class in Law and Entrepreneurship 
which will get underway in the fall 2010 
semester. Ideal for recent JD graduates and 
early-stage practitioners seeking to special- 
ize, the curriculum blends rigorous aca- 
demic study relating to the unique legal, 
business, institutional, strategic, and public 
policy frameworks and considerations that 
apply to entrepreneurs and innovation 
with equally rigorous practice and research 
opportunities that allow each student to 
develop skills in representing entrepreneur- 
ial clients. James Cox, Duke's Brainerd 
Currie Professor of Law and an expert in 
corporate and securities law, is the pro- 
gram's faculty director. For details and 
applications, see www.law.duke.edu/ 
admis/degreeprograms/I|m. 

New Duke Law programs focus on "inte- 
grated learning"—A number of curricular 
initiatives add professional-skills training to 
the core academic curriculum, combining 
traditional modes of law teaching with prob- 
lem solving in actual or simulated practice 
settings. These build on existing curricular 
offerings such as Duke's legal clinics and the 
Duke in DC program. 

m The Federal Defender Integrated 
Domestic Externship program combines 
intensive classroom training in federal crimi- 
nal law and procedure with semester-long 
student externships in the Office of the 
Federal Public Defender for the Eastern 
District of North Carolina. 

sw The North Carolina Public Policy 
Integrated Externship program places students 
within state legislative offices and agencies, 
and is bolstered by a seminar on the state- 
level public policy process and a course on 
legislation and statutory interpretation. 
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= The Entrepreneurial Law Clinic involves 
law students in assisting startup ventures 
with the formation of their companies and 
counseling them with respect to the protec- 
tion of their intellectual property. 

= The ‘course plus" modeladds a one-cred- 
it applied law seminar that focuses on case 
studies onto a traditional "black-letter law" 


course. 


Elon University School of Law 


Civil rights forum explores impacts of | 


Greensboro sit-ins—Elon Law's second 
annual MLK forum, held January 14, evalu- 
ated the impacts of the Greensboro sit-ins on 
the American civil rights movement, two 
weeks prior to the 50th anniversary of the 
sit-ins. 

Participants included: Franklin McCain, 
one of the NC A&T students who initiated 
the sit-ins; Duke University historian 
William H. Chafe; former general counsel 
for the North Carolina NAACP Romallus 
Murphy, and Elon Law professor Faith 
Rivers James. 

McCain said knowing about the injus- 
tices of segregation, but doing nothing about 
it was intolerable to him. "Twenty seconds 
after I sat on that stool, I had the most won- 
derful feeling. I had a feeling of self-fulfill- 
ment. I had a feeling of dignity 100 feet tall,” 
McCain said. 

National survey findings—Measuring 
responses from more than 26,000 law stu- 
dents across the country, the 2009 Law 
School Survey of Student Engagement 
(LSSSE) indicates that Elon Law students 
are considering ethics in the legal profession 
more extensively than the national average. 

Specific findings from the survey include: 

= 88% of first-year Elon Law students 
report the law school environment encour- 
ages the ethical practice of law, compared 
with 79% nationally, 

= 70% of second-year Elon Law students 
report working to develop a personal code of 
values and ethics while at law school, com- 
pared with 49% nationally. 

The survey also found that 88% of sec- 
ond-year Elon Law students have done vol- 
unteer or pro bono work, or plan to, com- 
pared to 77% nationally. 

Elon Law students win pro bono 
award—Forty-three students from Elon 
University School of Law were recognized on 
November 19 with the Greensboro Bar 
Association's annual pro bono award for pro- 
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viding free tax return assistance to elderly 
and low-income residents of Greensboro. 

Visit law.elon.edu for complete reports 
on the forum, survey findings, and the pro 
bono award. 


North Carolina Central University 
School of Law 

Anniversary—The law school celebrat- 
ed its 70th Anniversary in September with 
a grand gala and banquet that attracted 
alumni from throughout the region, many 
of whom are historic figures in the legal 
profession. Sammie Chess, Class of 1958, 
the first African American Special Superior 
Court judge in North Carolina; Leroy 
Johnson, Class of 1957, the first African 
American member of the Georgia Senate 
post reconstruction; and H.M. "Mickey" 
Michaux Jr, Class of 1964, the first 
African American to serve as a United 
States attorney in the South were just some 
of the many distinguished graduates in 
attendance. The event was an unques- 
tioned success and symbolized a bright 
future for the institution based on a strong 
and proud foundation. 

Rankings—National Jurist Magazine and 
Pre Law Magazine ranked NCCU School of 
Law number one as the Best Value Law 
School in the nation based on affordability, 
bar passage, and job placement. This marks 
the second consecutive time the law school 
has received this number one designation. 
scholarship—NCCU Law 
Professors Reginald Mombrun and Felicia 
Branch, along with Professor Gail Levin 
Richmond of the NOVA Southeastern 
University Law Center, have co-authored 
Mastering Corporate Tax, a book that covers 


Faculty 


every major corporate tax topic and is a use- 
ful aid for students taking their first corpo- 
rate tax class and for the advanced student 
taking a corporate reorganization course or 
an advanced corporate tax topics seminar. 
The book is published by Carolina 
Academic Press. 

Study Abroad program—In November, 
The Foreign Programs Sub-Committee of 
the American Bar Association Accreditation 
Committee approved the NCCU School of 
Law Foreign Summer Program in San Jose, 
Costa Rica. The program features an inter- 
disciplinary law course (Comparative 
Biotechnology, Bioethics, and Policy) and is 
part of the law school's Biotechnology and 
Pharmaceutical Law Institute. 


University of North Carolina School 
of Law 

Reader privacy 
school, the Kathrine R. Everett Law 
Library, and the UNC Center for Media 


Law and Policy presented a symposium 


symposium— The 


that addressed the tension between readers’ 
expectations of privacy and the interest of 
private entities that data-mine the reader 
information online. 

Adversarial systems—UNC will host a 
conference on the future of adversarial sys- 
tems worldwide on April 6, 2010. The 
event will be held at the FedEx Global 
Education Center. 

Environmental law—The _ school 
launched the Center for Law, Environment, 
Adaptation, and Research under the direc- 
torship of Professor Victor Flatt. Flatt, who 
attended the Climate Change Conference in 
Copenhagen, also recently hosted Annabelle 
Malins, the UK's consulate general for the 
Southeast United States. 

Website—UNC School of Law launched 
a new and improved website at 
www.law.unc.edu. Among the many offer- 
ings, it has a section for prospective students 
to sort academic offerings, student organiza- 
tions, events, news, and faculty scholarship 
by area of legal interest. 

Continuing legal education—The annual 
Festival of Legal Learning offered up to 12 
credits toward continuing learning educa- 
tion requirements to more than 600 atten- 
dees in February. Spring events include the 
Banking Institute, March 25-26, in 
Charlotte, and the J. Nelson Young Tax 
Institute, April 29-30, at UNC. 

Student named to Equal Justice Works 
Board—Second-year law student Meagan 
Mirtenbaum has been named to the Equal 
Justice Works Board of Directors for a three- 
year term. She joins national leaders from 
law firms, law schools, corporate legal 
departments, and the public sector to work 
for equal justice on behalf of underserved 
communities and causes. 


Wake Forest University School of Law 
Wake Forest School of Law Associate 
Professor Omari Simmons is among the 47 
newly elected members of The American 
Law Institute. Election is considered one of 
the highest honors in the legal profession, 
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Client Security Fund Reimburses Victims 


At its January 14, 2010, meeting, the 
North Carolina State Bar Client Security 
Fund Board of Trustees approved payments 
of $3,427.50 to five clients who suffered 
financial losses due to the misconduct of 
North Carolina lawyers. The board also 
reconsidered a claim determined in October 
2009 and reduced the claim by $571.49. 

The new payments authorized were: 

1. An award of $991 to a former client 
of D. Bernard Alston of Henderson. The 
board found that Alston was retained to 
represent the client on a criminal charge. 
Alston failed to provide any valuable legal 
services for the fee paid. Alston was sus- 
pended on June 23, 2008. 

2. An award of $291.50 to an applicant 
who suffered a loss from a real estate closing 
handled by Roger Cardinal of Charlotte. 
The board found that Cardinal handled a 


refinance closing for a client and issued a 


Law School Briefs (cont.) 


according to ALI President Roberta Cooper 
Ramo, and its members are elected through 
a highly selective process. "We choose indi- 
viduals who have made significant profes- 
sional achievements, demonstrated leader- 
ship and promise, and who are interested in 
carrying out our purposes 'to promote the 
clarification and simplification of the law 
and its better adaptation to social needs, to 
secure the better administration of justice, 
and to encourage and carry on scholarly and 
scientific legal work,'" Ramo said. Simmons' 
research interests include corporate gover- 
nance and politics. Prior to joining the facul- 
ty in 2006, he worked as corporate counsel 
for two multinational corporations and as an 
associate at the law firm of Wilmer, Cutler 
and Pickering in Washington, DC. 
Shannon Gilreath, Wake Forest Fellow 
for the Interdisciplinary Study of Law, has 
received a three-year cross-appointment to 
the core faculty of the university's Women's 
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check to the applicant as a disbursement 
from that closing. The checks Cardinal 
issued from the closing failed to clear before 
the State Bar froze Cardinal's trust account 
due to his misappropriation. Cardinal's trust 
account balance was insufficient to pay all 
his clients’ obligations due to his misappro- 
priation. Cardinal was disbarred on 
December 26, 2008. The board previously 
reimbursed eight other Cardinal clients a 
total of $38,188.31. 

3. An award of $395 to a former client of 
Daniel Fulco of Charlotte. The board found 
that Fulco handled a real estate closing for a 
client. Fulco failed to make all the proper 
disbursements from the closing proceeds. 
Fulco's trust account balance was insufficient 
to pay all his clients’ obligations due to his 
misappropriation. Fulco was disbarred on 
August 13, 2007. 

4. An award of $1,000 to a former 


and Gender Studies Department as professor 
of Women's and Gender Studies. Gilreath 
will develop and teach three courses over the 
course of three years as part of the Women's 
and Gender Studies curriculum. One of 
those courses is "Introduction to Women's 
and Gender Studies," a once-per-week 
course for undergraduate students. This is a 
course traditionally team-taught with anoth- 
er professor in freshman seminar style. The 
graduate classes, which will focus on gender 
and sexuality, will be cross-listed between the 
law school and the graduate school. Gilreath 
will begin teaching the courses during the 
2010-2011 academic year. 

Wake Forest School of Law Clinical 
Professor Kate Mewhinney has been certified 
by the North Carolina State Bar as a special- 
ist in elder law. Mewhinney, who manages 
the law school's Elder Law Clinic, was 
appointed in January 2008 to chair the first 
Elder Law Specialty Committee of the NC 
State Bar Board of Legal Specialization. In 


November, the board announced the names 


client of Fredrick Pierce of Raleigh. The 
board found that Pierce was retained to 
represent a client on a criminal charge. 
Pierce was unable to provide any valuable 
legal services for the fee paid since his 
license was already suspended. Pierce was 
suspended on February 27, 2009. The 
board previously reimbursed three other 
Pierce clients a total of $2,250. 

5. An award of $750 to a former client of 
Fredrick Pierce. The board found that Pierce 
was retained to represent a client on a crimi- 
nal charge. Pierce failed to provide any valu- 
able legal services for the fee paid. 

Upon reconsideration of a claim deter- 
mined last quarter in which an award of 
$55,727.46 was made to former clients of 
Michelle Shepherd of West Jefferson, the 
board determined that two items relating to 
the award should be adjusted for a net reduc- 


tion of $571.49. = 


of the certified elder law specialists. Professor 
Mewhinney has also been certified by the 
National Elder Law Foundation since 1995, 
in its charter group of specialists. ™ 


| Thank You to Our 
Meeting Sponsors 


The following organizations spon- 
sored the joint North Carolina State 
Bar/North Carolina Bar Association 
reception and dinner: 


Lawyers Mutual Liability Insurance 
Company 


Investors Title Insurance Company 


LexisNexis 
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LAWYERS | LABiliy INSURANCE 


COMPANY OF 


MUTUAL NORTH CAROLINA 


Someone 
Like You. 


Fishing in the Everglades, | caught an 8-foot 
lemon shark. It took an hour to reel him in. 


Witt Graese, VP OF Claims, Wake Forest UNiversity SCHOOL OF LAW 1992 


At Lawyers Mutual, our reputation is built on our people. 


For over 30 years we’ve been helping North Carolina lawyers, 


because this is who we ate and that is what we do. 


919.677.8900 Nobody understands your practice — and its challenges — like 


800.662.8843 us do. pee Because our lawyers were educated, ao and 
licensed right here at home. They are North Carolina lawyers 


www.lawyersmutualnc.com who’ve been there and done that. 


Lawyers Mutual believes value is more than price. It might 


start with a premium, but it ends with lawyers helping lawyers. 
Just a phone call away is someone who understands. 
Someone with experience. 


Someone Like You. 


Insurance LAWYERS | LABILITY INSURANCE 


COMPANY OF 


A SUBSIDIARY OF LAWYERS MUTUAL MUTUAL I ort carouna 


The North Carolina State Bar 
PO Box 25908 
Raleigh, NC 27611 


Spring 2010 


Experience = Knowledge 


Professional Reputation 
The Building Blocks of Board Certification 


= Enhance Your Professionalism 
=» Increase Knowledge in Your Practice Area 
= Demonstrate Your Skill and Experience 


= Increase Business and Referrals 


The State Bar certifies attorneys as specialists in the following areas: 
« Bankruptcy Law 

» Criminal Law 

» Elder Law 

= Estate Planning and Probate Law 

=» Family Law 

=» Immigration Law 

= Real Property Law 

= Social Security Disability Law 


=» Workers' Compensation Law 


Applications are accepted 
annually in May 1 — June 30. 


Examinations given in 
November of each year. 


(919) 828-4620 


OR E-MAIL DENISE MULLEN 


dmullen@ncbar.gov 


www.nclawspecialists.gov 


North Carolina State Bar Board of Legal Specialization 


